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Additional observations on theadmissibility, merits and just satisfactions claims

Following the Court’s letter of 5:Fébruary 2019, enclosing the applicant's observations on
the above application, together withphis claims for just satisfaction under Article 41 of the
Convention, the Government.submit their below comments,

I. Additional observations.on the admissibility and merits

1.In his observations, which add up to the complaints, the applicant alleged that the original
charges against him (€lectoral fraud under the electoral law in calling for a high turnout in a
referendum) were changed, ifmthe course of the proceedings, to the disclosure to third
parties, in breach of datd protection law, of names in the electoral register. The applicant
makes observations on the investigation opened by the Romanian National Anti —
Corruption Directorate (DNA) against him and about the trial, criticising the charges.

2. The applicant also criticizes the formation of the five judges panel of the Appeal Court,
by referring to the Decision of the Romanian Constitutional Court (RCC) No. 685/2018
which stated that the Executive College of the High Court of Cassation and Justice taking
over an attribution in the field of iuric dictio transformed this administrative entity into a
jurisdictional one since the Executive College decided on the legal formation of the court;
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this impaired on the essential component of the right to a fair trial, that is the f‘anmess of lhe
court,

3. Also, by the same decision, the Romanian Constitutional Couirt established that the
manner to designate the members of the five judge panels, specifically by a mechanism that
eluates the law, with the participation of “members by 4aw”, who are not mentioned by the
legal provision, in conjunction with the refusal to apply the new law demonstrates that,
currently, the court is not legally formed and raise @ypoint on the independence: and
objective faimess of these panels, thus affecting the legality of the decisions adopted.

4. Hence, following the above decision, which stated the major implications on the
violation of the litigants right to a fair trial, in all the casés handled by the illegally formed
five judges panels, the Government, fully understandmg the gravity of this situation,
assures the Court, by thxs means, ihat it will beftaking Ieglslatxve measures as a matter of
urgency to remedy the breach of Constitution and Convention. ‘

5. However, although the issues raised by the'éemplainant - concerning the violation of the
right to a fair trial, as a result of being judged by unconstitutional and illegaly formated
_panels of the High Court of Cassation and Justice - are real, the Government will examine
only the comments concemning the@lléged non-compliance by domestic authorities whith
their obligations imposed under Atticle 6 §/1 of the Convention, given the absence, from
the reasoning of the final judgement in,thé criminal trial concerning the applicant, of the
signatures of two of the judges, from the five — judge panel having delivered the
aforementioned final judgement, as.communicated by the Court, through the address dated
25.10.2018.

6. In these circumstafiges, the examination of the merits of these claims exceeds the
analysis that was given 10 the'Government and the Court will determine the extent to which
these elements are circumseribed to the procedural framework set out by the address dated

25.10.2018.

7. The aforenferitioned arguments are identical regarding the other claims made in the
applicants comments, stich_as: the fact that the clectoral register is publlcly, available

information,and thus its disclosure cannot be a breach of data protection law the Jincrease.__

suspended Jail s sentence from one to two years, mere]y on_the basis that he did not
admlt hls gmlt,,the breach of the 30 days rule from the oral judgement to make avallable

the wrmen reasonmg

-

8. Regarding the applicants claims that two judges were unable to sign the written
reasoning due to the fact that proper case management provisions were not implemented,
the Government informs the Court that the Romanian state pays particular attention to the
observance of the right to a fair trial, using all the mechamsms for completmg the exl_stmg o

W'd - T
Additional observations on admissibility, merits and just satisfaction 2

Scanned by CamScanner



Application no, 75317/17 - Dragnea v. Romania

legislation void in the analyzed matter, all the more so as this application is not singular,
B S T R —————
the Court already having communicated the Government similar causes. _

9. In this respect we emphasm: the actlve concern of the Superior ¢ Councd of. Mag:stracy
‘reas_omng Judgmcnts matter, both in collegiate and singlé qulgg_panels, through the notices i
21317/1154/2011 from 29.12.2012 and 7109/2017 {from 18.05.2017, addressed to the
Ministry of Justice and submitted by the Government to the.Court on 6 December 2018, 8, as
“Annex [ - CSM letter”,

10. The revision of the Criminal Procedure Code corroborated with other substantial
modifications in the laws enforcing the procedural penal code made by the legislative
power pursues the same goal.

I1. We refer to the draft law (PLX 373/2018),amending Article 406 of the Penal Procedure
'Code, the proposal being the following: “(1) The decision shall be drawn up no later than
30 days after the date of pronouncement, and in duly motivated cases this term shall be

extended by 30 days, twice at most. (2) The decision is drafted by one of the judges who

participated in the case settlement and is signed by the members of the panel who
participated in the administration of the evidence and the substantive judgment, as well as
by the court clerk”.

12. This draft law was subjected téian ex ante constitutionality contro! and was declared
unconstitutional by Decision New633/2018, which we refer the following paragraphs
relevant to this case:

“889. With regard to the witten judgement, the Constitutional Court has held in its
jurisprudence that this is the final act and provision of the court by which the dispute
between the parties is‘solved with res judicata, is the result of the deliberation activity
carried out in secret, 1o which only the judges who are members of the panel in front of
whom the debate took plagerparticipate. Only they can rule on matters of fact and law
dgigced from the judgment, solving them. Therefore, the law expressely prowdes that the
decision is drafted by one > of the judges participating in the case: in the case of a panel with
a single judgeéjthe'decision is drafted by the judge of the case, and in the case of multiple
judges, the decision iSiwritten by one or several of the panel judges who solved the case.

890. Moreover, the drafling of a court judgment is inherently related to its reasaning, the
latter aspect constituting, as we mentioned above, an obligation of the judge of the case
arising from the provisions of Article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. All these aspects are guarantees of the parties’
right to a fair trial, judged by an independent and impartial court that is subject only to the
law,

Additional observations on admissibility, merits and just satisfaction 3

Scanned by CamScanner



Application no, 75317/17 ~ Dragnea v. Romania

891. Therefore, in the situation where the judge who participated in debates and
deliberations is not the one who drafts / motivates the judgment, the guarantees that the
Constitution and the law enshrine for the protection of the right to a fair trial, in order to
ensure an impartial justice, the name of the law, remain declarative, ineffective, useless. In
other words, the entire regulation on the independence 6f théjjudiciary system, the rules of
criminal or civil proceedings relating to the settlement of cases, the need to conduct a
reasoned act of justice, is devoid of legal effect if the judgment -"by right" is made by a
person who does not fulfill the status of judge of the case, which is alien to the
jurisdictional procedure, to the deliberative act that led. to the adopted solution and,
implicitly, to the act of justice itself.

892. For these reasons, the Court has held that the'reasoning of a court decision is an act
inherent in the judge's case, is the expressionof his.or her independence and can not be
transferred to a third party. Motivation is nobonly the premise of a good understanding of
the decision, but also the guarantee of its acceptance by the justice seeker, wich will submit
to the act of justice having the belief that itiis not an arbitrary act. It is an essential element
of the court decision, a strong guarantee.of thé\impartiality of the judge and of the quality
of the act of justice, as well as a premise of the proper exercise by the higher court of the
judicial review attributions of legality and seundness. However, if the court decision was
drafted/motivated by a person otherithan the judge of the case, the litigant is deprived of
these guarantees (Decision Nai33.of 18" May 2018, paragrap-hs 176-178).

893. If the motivation / drafting'@f the court judgment is an act inherent to the function of
the judge of the case, being amintrinsic manifestation thereof, the signing of the decision is
the extrinsic, formal act that attests taithe fulfiliment of the judicial function by the judge of
the case. In the case of a panel with, a single judge, the decision is signed by the judge of
the case, and in the case of a panel of several judges, the decision is drawn up by one or
more of the judges in the panelithat has settled the case and signed by all the judges of the
panel.

894. Given the aforementioned principles, the signing of the court decision is made by the
members of the panel who participated in debates and deliberations and by the registrar.
Where eny of thesmembers in the panel is hindered from signing, according to art. 406 par.
(4) of the Code, the degision shall be signed in his place by the President of the panel, and
if the President of the panel is hindered from signing, the decision shall be signed by the
Presidents of the court. When the impediment concerns the Registrar, the decision shall be
signed by the Chief Registrar, In all cases, mention is made of the cause that caused the
impediment.

895. However, the new regulation by using two different phrases on the two operations,
writing - "one of the judges who took part in the case", namely signing - "the members of
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judge from the single-judge formation or all of the judges from a panel formation retire
from office before reasoning pronounced judgements.

20. The applicant referes in his observations to the alleged unfair situation generated by the
drafting of the reasoning by the ICC) assistant magistrate. The Government asserts that the
identity of the person who has the power to motivate a.decision is regulated both by
organic legal norms and by the infra-legal legislation, respectively by: art. 406 Penal
Procedure Code, art. 71 Law no. 303/2004 on the status of judges and prosecutors,
republished, with the subsequent modifications and completions and art. 45 par. 1) point 4}
and art. 51 par. 3) lit. m) of the Regulation on the organization and the administrative
functioning of the High Court of Cassation and Justice.

21. Article 406 of the Code of Criminal Profedure expressly mentions the following:
“Writing and signing the judgement (1) The judgement is writen within 30 days from
pronouncement. (2) The judgement is written by one.of the judges who participated in the
examination of the case, within 30 days from, pronouncemen, and is signed by all the
members of the panel and by the registrarg(3),The bperative part of the judgement must be
the same as the minutes. (4) Where any ofithe members of the panel is hindered from
signing, the judgement is signed by présidéntiof the panel. If the president of the panel is
also hindered from signing, the judgementiis signed by the president of the court. When the
hindrance concerns the registrar, the judgement is signed by the chief-registrar. In all cases,
the cause of hindrance is mentioned in'the judgement”.

22. Regarding the role and the prerogatives of the assistant magistrates, art. 71 of the Law
no 303/2002 provides as follows:
"The assistant magistrates participating in the hearings of the High Court of Cassation and
Justice write the closures, Participate with consultative vote in the deliberations and is
reasoning the judgements, according to the distribution made by the president for all
members of the panel of judges."

23. According to art. 51 par. 3) lit. m) of the Regulation on the organization and the
administrative fungtioning of the High Court of Cassation and Justice:

"3) The assistant magistrales participating in the hearings have the following attributions:
m) reasoning, the judgements, according to the distribution of the president of the court
panel, observing the legal deadlines."

24. The analysis of the Constitutional Court Decision no. 33/2018 (the file was submitted
to the Government by the Constitutional Court only on the 28th of february 2019) and
Decision no. 633/2018, even though they only produce effects for the future according to
the provisions of art. 147 para. 4) from the Romanian Constitution - "The decisions of the
Constitutional Court are published in the Official Gazette of Romania. From the date of
publication, decisions are generally binding and have power only for the future.", shows
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the panel who participated in the administration of the evidence and the judgment in the
merits", creates uncertainty about the category of judges signing the decision.”

13. Clearly, the Romanian Constitutional Court (RCC) ranks the ECHR practice with a
unitary interpretation of the principles derived from the Convention, meaning that the
motivation / drafting of the judicial decision must be made only by the members of the
panel who participated in the debate and deliberationg, as thigaactivity is the essence of the
judicial function, being an intrinsic manifestation of it and a guarantee of faimess of the
procedure.

14. The elements justifying the decision 663/2018 by theé:RCC, namely that the new draft
law creates uncertainty as to the category of judges wha sign the judgement by using two
different phrases for the two operations (writin@- one of the judges who participated in the
hearing of the case, respectively signing - the mefmbers of the panel who participated in the
administration of the evidence and the substantialjudgment) reveal that the legislative .
deficiencies are being remedied. 0

15. Regarding the Superior Council of Magistracy’s letter from 8.11.2018, the Government
confirms the receipt and the veracity“@fithe information invoked by the applicant in_his
observations about the meaning of C8M,point of view no. 211317/1154/2011.

16. Regarding the request of evaluating the impact of this point of view in the multiple
judges panels activity, we mention that the proposals formulated in the point of view no.
21317/1154/2011 and approved by thé:Plenum of the Superior Council of Magistracy did
not make any distinctionibétween the drafling and signing of judgments delivered by the
multiple judges panels and th&enes with the single judge, although the initial notification
of the Judicial Inspection‘€oncerned the impossibility of drafling judgments in the cases of
single magistrate panels!

17. The practice adopted by the Superior Council of Magistracy (CSM) starting May 2017,
is that the Human resources Departament under the CSM forward retirement requests from’
judges only if"appended with a situation of the number of judgements they still gave to
reason in writing.

18. The Government asked the CSM for further information and the answer camed with the
point of view no. 7109 of 2017 appended. This letter from SCM was received on 21
November 2018, alongside other documents, ali of them submitted by the Government to
the Court, as “Annex I —a CSM letter 2" of the observations of 6 December 2018.

19. The said point of view no. 7019 of 2017, included also observations regarding panel
formations (see page 5 of the study no. 7109/2017 of the SMC - pars 1,2 and 4 and last
para). The same poin of view concluded that there was a legislative void where either the
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the fact that the the Constitutional Court arguments are based precisely on the provisions of-
art. 406 Criminal Procedure Code, these legal provisions being a priority. .

25. According to Romanian Constitutional Court case<law, in full consonance . with.EGHR
practice, the provisions of Article 51 alin.3)'lit. m) from of the The Regulation on the
organization and the administrative functioning of the'High Court of Cassation and Justice
and the provisions of Art. 71 of Law 303/2004 contradict the norms of the Criminal
Procedure Code and seriously injure the right to a fair trial,

—ars

I1. Observations on the claimfor just satisfaction

26. The Government note that the appli€ant did not submit claims for pecuniary.damage.or

for expenses. Concerning the applicant’s claim for non — pecuniary damage, the
Government kindly ask the Court to apply its case — law in Ceroviek and BoZi¢nik vs ..
Slovenia (cited above, just satisfaction). )

e U

o

[ am taking the opporilinity, Madam Registrar, to assure you of my highest
consideration.

Viore u
Agent of the G 1
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Doamnei Catrinel Brumar

Agent Guvernamental penfru CEDO jn cadrul Ministerului Afacerilor

Externe
vaew‘\:utlm&

Ca urmare a adresci dumneavoastra nr. L1/12720/9163R/AG/3 din 29 octombrie
2018 prin care, in contextul cauzci Draghea impotriva Romdniei, inregistratd pe rolul
Curtii Europeane a Drepturilof@ului, afi solicitat Consiliului Superior al Magistraturii 0
seric de inscrisuri si informalii, va comiinicim urmétoarele:

Stimatd doamna Agent Guyernamental,

1. Tn ceea ce iiveste Puncliil de vedere nr. 21317/1154/2011 intocmit de Directia
legislojie, documentare $i contencios din cadrul Consiliului Superior ol Magistraturii,
mentiondm cA prin acesta au.fost analizate propunerile formulate de Inspectin Judiciard de
modificare a disp@Zifiilor procedurale civile si penale referitoare la redactarea hotardrilor
judecitoregti. Punctul déwvedere mentionat a fost analizat in sedina din data de 2 noiembrie
2011 a Comisicinral -, Independenia fustijici si cooperare imerinstitufionala” din cadrul
Consiliului Superiofal Magistraturii. Comisia §i-a insusit propunerile vizind modificarea
dispozitiilor legale privindiedactarea hotdrérilor judecdtoresti, precum §i propunerca de
modificare a an@®6Sualin. (5) din Legea nr, 303/2004 privind statutul judecatorilor §i
procurarilor, republicatd, cu modificarile si completdrile ulterioare, si a decis transmiterea
lucrdrii ln Plennl Consilislui pentru analizarea acestor propuneri. De nsemenea, Comisia
si-n insusil §i propuncrea Directici lcgislajie, documentare §i contencios vizind
introducerea’@lin, (21) lo art. 104 din Regulamentul de ordine interioard al instanfelor
judeciitoresti 5i a decis comunicarea acesteian cdtre Comisia nr. 3 — , Eficientizarea
activitfii §i performania judiciard a instanjelor si parchetelor”, pentru o (i analizatd
impreuniéy celelalte propuneri de modificare a acestui reguloment.

Punctulide vedere mentionat este atasat in copie certificatd prezentei adrese.

2. in sedinja din data de 22 noiembrie 2011, Plenul Consiliului Superior al
Mﬂglstmlur!i 0 n'r!allznt lucrarea mentionat §i a hotdrat sesizarea ministrului justitiei in
sensul modificirii 5i completirii dispozifiilor legale referitoare la redactarea hotdrdrilor

judecitoresti. .-
Plenul u apreciat ci este nccesard modificarea dispozitiilor procedurale civile i
penale, respectiv ort, 264 alin. (1) din Codul de procedurd civild de la 1865, art. 420 din
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Legea nr. 134/2010 privind Codul de proceduri civild, art. 310 alin. (2) din Codul de
procedurd penald de la 1968 si ort. 406 din Legea nr. 135/2010 privind Codul de procedura
penald, in sensul reglementirii unui termen cuprins intre | lund §i 3 luni in care sa se
pronunte holdrdrea §i carc s3 cuprinda §i considerentele.

Aceas\d modificare legislativd era justificald prin prisma eficientizarii muncii,
parcurgerea intregului dosar efectudindu-se o singurd dawd. De/asemenca, pronuniarca
hotdrarii, ca reguld, la un interval de timp de la data/inchiderii dezbaterilor judecatoresti
era necesard unui act de justitie rational i echilibrat/fiind redus riscul unor crori judiciare
cauzate de termenul redus de pronuniare. S-a apreciat cd malivarea realizatd in acelagi timp
cu pronunarea solufiei constituie o garanie in plus pentru legalitaten §i temeinicia acestein,
solutiile urmand o fi mai binc argumentate, justificate détonte probatoriile din dosar,
‘evitindu-se produceres unor erori. —

' Totodatd, Plenul a hotdrdt sesizarea mifiistrului justifici cu propunerea de
modificare 5i completare a Legii nr. 303/2004 privind stdtutul judecatorilor si procurorilor,
republicat, cu modificarile 5i completarile Glierioare, dupa cum urmeazi:

Art. 65 alin. (5) se modifica si va avea urmiitorul cuprins:

w(3) In cazul in care judecdtorul'satl proeurorul cere eliberarea din funclic prin
demisie sau pensionare, Consiliul Superior al'Magistraturii poate stabili un termen de cel
mult 60 de zile de lu care demisia saw pensionarea sa deving efectivd, dacd prezenfa
Jjudecdtorului sau procurorului este necesara. T o

“7" Inacest sens, s-a avut in vedere faptiil ca atdt in situafia demisiei, cit si in cea o
pensionérii, normele legale incidente trebuic sd reglementezc o procedurd la finalul cdreia
ambele pdri ale raportului de,serviciu s pufie afeciate. Astfel, desi este necesar si se dea
cfect direct 5i imediat manifestariide vointa unilaterale a judeciitorului, aceasta nu ar trebui
insd s& afecteze activitaten instan{ei unde funcfioneaza magistratul.

In ceea ce privesteginstiitires unor garaniii pentru ca judecitorul s3 dispuni de
timpul necesar in vederea molivisii hotardrilor, Plenul Consiliului Superior al Magistraturii
a apreciat cdi se impune modificarca §ieompletarea Regulamentului de ordine interioari al
instanelor judecdtoresti, aprobat prin Hotarirea Plenului Consiliului Superior al
Magistraturii nr. 387/2005, cu madificarile 5i completiirile ulierioare, dupd cum urmeazi:

Dupd alinentul 20makberticolului 104 din Secliunea a Ill-a a Capitolului 111, se
introduce un nou alineal, respectiv alineatul 21, cu urmitorul cuprins:

w(21) In intervalul de limp cuprins intre data la care Plemi! Consilivlui Superior al
Magistraturit afhetdrdr satinginteze Presedimtelui Romadniel propunerea de eliberare din

Junctie a unui judecdior, prin pensionare sau demisie, §i data eliberdrii din Sunclie,
magisiratul este degievat delactivitatea de judecatd si orice alte atributii pe care le are in
instan{d, cu gxceptia motivaril hotardrilor.”

De asemenea, Plenul Consiliului Superior al Magistraturii a decis comunicarea
propunerii Directici legislajie, documentare §i contencios vizind introducerea alin. (21) ln
ot 104 din regulomentul sus-mentionat Comisiei nr. 3 “Eficientizarea activitdfii §i
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performanta judiciard a instanfelor gi parchcté:'m- -penlru a.fi analizotd impreund cu
celelalte propuneri de modificare a acestui regulament,

Ordinea de 2i solufionntd n sedintei PlenuluisConsiliulii Superior al Magistraturii
din data de 22 noicmbrie 2011 se regiscste pe pagina de internet o Consiliului
(hup:/old.csm1909.ro/csm/linkuri/12_12_2011__4157900a.pdf), un extras referitor la
punctul de vederc men(ionat fiind atagat prezentei adrese. De asemenea, a fost atasald
adresa nr, 21317/1154/29.12.201 1 transmisé Ministeruluidustiiei.

3. in ceea ce priveste solicitarea referitoafe 1a)evaluarea aplicarii punctului de
vedere mentional la activitatea completelor coléglale, menjionim cd propunerile formulate
in lucrarea nr. 21317/115472011 si insusite'de Plendl Consitiului Superior al Maglslrnturn
nu au facut distinctie intre redaciarea hottirdrilar pronuntate de completele colegiale §i cele
ale completelor necolegiale, desi sesizareayinifiald a Inspeciei Judiciare se referea la
imposibilitatea redactarii hotlrarilor judecBioresti in cazul completelor necolegiale,

Sub aspectul aplicdrii punctului de vedere mentionat la situatin de fapt din cauza
invocatd, Consiliul Superior al Magjstratiirii pu are abilitarca constltuuonnlé si legalade a
analiza modalitatea in care prevederile existente in legile in vigoare, chiar §i propunerile
de lege ferenda, se aplicd in cazunle concrele ce nu facut obiectul unor Imgn inregistrate
_pe_rolul _instanielor; ( O in interpretare contrard ar echivala cu o 0_imixliune-in-e acuvnlalen —

\ instantelor Judccétoresll

== Astfel, potrivil legii_fundamentale, rolul ce revine Consiliului Superior al
Magistraturii este acela‘de garant al independenici justitiei, context in care dispoziiile de
ordin constitutional i lepal, fespectiv art. 133 si art. 134 din Constitufia Romaniei,
republicatd, precum givarty 35 - 53°din Legea nr. 317/2004 privind Consiliul Superior al
Magistraturii, republicetd, éwmodificirile 5i completdrile ulterioare, consacri faptul i in
sfern de compelen(d a Consiliului'nu intrd abordarea unor probleme care nu {in de cariera
judecmorilor si procurdrilofjrespectiv de organizaren instangelor §i a parchetelor, existand
atributii §i in domeniu| rdspunderii disciplinare a magistratilor.

in conformitate cu d15pozm|lc art. 126 alin. (1) din Consuluun Rominiei,
republicata, juStitia se renlizéaza doar prm inalta Curtc de Casaie si Justific §i prin celelalte
instane judecatoregtistabilite de lege, iar potrivit ant. 124 alin. (3) din legea fundamentala,
judecatorii sunt independenti si se supun numai legii.

Agfidar, iterpretarea §i aplicarca Jegii in solujionarea proceselor aflale pe rolul
instontelor judechtoresti sunt atributul exclusiv al instantelor, controlul legalidii i
temeinicici hotdrdrilor judecatoresti putind fi realizot numai in cdile de atac previizute de
lege.

ot o e I e B D 35 A S T Rires
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4.Sub nspeclul solicitdrii privind comunicarea de informatii referitoare la eliberarea
din functie prin pensionare a doamnelor judecitor lem Dmna Stanciu §i Luminita- -Livia
Zglimbea, menjiondm urmatoarcle:

: Ladatade 13.06.2016 a fost inregistraté la Consiliul Superiopal Magistriurii cererea
de pensionare a doamnei judecdlor Livia Doina Stanciu, insolit de decizia de pensionarc
nr. 238457/14.04.2016 emisa de Casa de Pensii a Sectorufuii2Bucuresti. Prin Hotéirdrea
Plenului Consiliului Superior al Magistraturii nr.,702/16.06.2016, Plenul a propus
Presedintelui Romdniei eliberarea din funciie prin pemsionare, incepind cu data de
13.07.2016, a doamnei judector Livia Doina Stanciu, pregedintele inaltei Curti de Casatie
§i Justiie. Prin Decretul Presedintelui Romaniei nr. 614/23.06.2016, publicat in Monitorul
Oficial al Romanici, Partea I, nr. 468/23.06.2016, s-a dispus eliberarea din functie a
acesleiz, ca urmare a pensiondrii, incepdnd cu data de'13.07.2016.

Ladatade 10.02.2016 a fost inregistratd la@ansiliul Superior al Magistrturii cereren
de pensionarc a doamnei judecitor Luminifa-Livia“Zglimbea, insolitd de decizia de
pensionare nr. 233958/17.12.2015 emisa de Casaide Pensii a Scctorului 4 Bucuresti, Prin
Hotdrdrea Plenului Consiliului Superior @l Magistralurii nr. 159/16.02.2016, Plenul o
propus Pregedintelui Roménici cliberarea dinfunctie prin pensionare, incepand cu data de
01.05.2016, a dopmnei Luminite-Livia Zglimbeay judecator In inalta Curte de Casatie i
Justitie. Prin Decretul Presedintelui Roméniei nr. 272/01,03.2016, publicat in Monitorul
Oficial al Roméniei, Partea 1, nr. 1§8/01.03,2016, s-a dispus eliberarca din functie o
acesteia, cn urmare a pensiondrii, incepind cu data de 01.05.2016.

5. Cu privirc la solicitareéide a vd comunica orice alte informatii relevante pentru
formularea apdrérilor Guvernului in cauzade fald, sunt de mentionat §i urmitoarele:

La nivelul Consiliului Superior al Magistraturii, practica in solujionaren cererilor
de ehbcmre din functie prin pcnsionare formulate de judccﬁlon esie de a se sollcuu, in

le mai ure Spret rcducl.ul

" Astfel, la data de 2%mai/2017, Comisia nr. | wLegislatie §i cooperare
interinstitutionald” din cadeul Consiliului Superior al Magistraturii a decis, intre altele, ca
in toate notele intocmité la nivelul Directiei de resurse umane §i organizare din cadrul
Consiliului Superior ol Magistraturii s8 se (acd men{iune cu privire la numdrul hotdrdrilor
nemotivate ale judecdtorului.caré solicitd eliberarea din functie.

in fine, mai estc déimentionat, cu relevanid asupra subiectului, si Decizia Curfil
Constitufionale nr.33din 23 ianuarie 2018 referitoare la obiecfia de n econsmﬁiﬁhi'ﬂ?"
adispoziflilor " Legh fgﬂlm ru_modificarea $i_ completarea Legli nr.304/2004 privind
arganizarea Judiclara®, Redﬂm, in cantinuare, paragrafcle relevane:

1 Publicata in Monitorul Oficial nr.146 din 15.02.2018
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w 162. Hotdrdrea judecdioreascd, siricto sensu, reprezintd actul final §i de dispozitie
al instanfei prin care se solupioneazd cu wutoritate de lucpi judéear Iitiginl dintre parfi
(quod iudex sentit) sau prin care instanfa se dezinvestesie; lato sensy, insd, hotdrdrea
Judecdltoreased vizeaza, pe lingd actul final al judecdyli (sentinia, decizie §i, in wnele
cazuri, chiar incheiere), si ndsurile dispuse pe pateursul sefutiondarii cauzei prin
incheierile de yedingd. In cele ce urmeaza, Curiea ishva raporta analiza la holdrdrea
Judecaloreasca, stricto sensu.

163. Sensul art.124 alin.(1) din Constific este acela cd instunfele judecdtoresti
care infdptuiesc justifia, potrivit art. 126 alin.(1) din Constii@) trebuie sd respecte legea,
de drept material sau procesual, aceasta fiind éea careguverneaza toate raporturile
sociale deduse judecdfil. Dispozifia constitufionalé coftsacrd principiul legalitéii actului
de justifie si trebuie corelatd cu prevederea ari, 16 alin.(2).din Constitutie care prevede cd
wNimeni nu este mai presus de lege" si cu ceaa art. 124 alin.(3) din Constituie, care
prevede alte doud principii constitnfionale: independenta judecdtorului si supunerea luf
mumai legil. Aceste dispozifii fundamenieaza activitatedinstantelor judecatoreyti, pe de o
parte, 5i fiveazd pozifia lor fufa de lege, pe de alt@parte. Este unanim acceptat cd atribugiile
Jjudecdtorului implicd identificarea norfiigivincidente, analiza confinutului séu ¥ oo
necesard aplicare a acestela la faptele juridice pe care le-a stabilit. Asifel, in activitatea
sa de infdpluire a justiiei, judecatorud interpreteaza legea, reali=and un echilibru inire
spiritul yi litera i, infre exigenjele de vedaélare §i scopul urmdrit de legiuitor, i o aplicd
raportului conflictual dedus judecarhi, salugioriéndy-1 printr-o hotardre judecdioreasca,
intemeiaid pe un raffonament juridiegeare siabileste solufia judicioasa aplicabila sitvafiei
de fupt care a generat conflictul,

164. Tocmai in consideraré@”acestei finalitdfi, Constitnjia consacrd principiul
porrivit cdruda . Justijia se infdptuieste in numele legii ", elimindnd orice altd sursd care
ar putea constitui un temei al arbitravigli sav al nedreptdtii, Realizarea Justifiei nu poate
Ji un act subiectiv, pro caitsa, al fudecdtorulni, ci unu! obieciiy, imparflal, derivat din
raportarea ia lege a situaficlde fapusidin supunerca judecatorului fajd de lege. Abaterea
de fa aceste rigori, bazatd pemative de subiectivitate, poaie fi sanctionatd prin intermedinl
catlor de alac prevazute de lege tmpotriva hotdrdrii judecatoregti.

165. Infapuirea justifiei, i mmele legii, are senmificafia cé actul de Justifie
zvordgte din normele legale, jal forja lui executorie deriva tar din lege. Alifel spus,
hotérdrea judecatore@sed reprezintd un act de aplicare a legli pentrit solufionarea unui
conflict de drepturi saudntesese, constituind miflocul de restabilire a ordinii de drept i de
consolidare a increderfi cetdreanului in awioritatea statului. Hotérirea Judecdtoreascd,
avdnd awtoritutelde lucru judecat, raspunde nevoii de securitate juridied, parfile avind
obligatia sa se supund éfectelor obligatorii ale actului jurisdicfional, fara posibilitatea de
a mat pune in discufic ceea ce s-a stabilit deja pe calea judecatii. Asa fiind, hotdrdreu
Judecdtoreascd se sitweazd in sfera actelor de autoritate publica, Jiind investitg cu o
eficienta specifica de catve ordinea normativa constitufionald. Datoritd acesini Japi,
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hotardrea judecdtoreascd — desemndnd tocmal rezultatul activitgfii judiciare -
reprezintd, fard indoiald, cel mui important act al justifiel (a se vedea, in acest sens, §i
Decizia nr.972 din 21 nofembrie 2012, publicatd in Moniterul Oficial al Romaniei, Partea

1, nr.800 din 28 noicmbrie 2012).

166. Solutionarea wnei canze se realizea=zd ca urmare a deliberdrii judecdtoriui
sau judecatorilor care compun compleil de . judégati<si pronuniarii hotdrdrii

Judecdrtoresti, dupd ce s-un inchis dezbaterile in caizs.

167. La deliberare iqu parte-numai-membrii completului in fafa cdrora a avit loc
dezbaterea. Deliberarea se realizeaza in secret gi este actid rocesual prin care completl
de judecard verifica yi evaluea=a materialul probator yi procedural al canzei, in vederea
adopldrii solufiei ce wrmeazd sd rezolve comflictul de” drept. Obiectul deliberdrii il

constituie chestiunile de fapt si chestiwnile de drepf'deduse judecdyii.

In materie penalda,

potrivit ar.393 alin.(2) 5i (3) din Codul de procédura penald, deliberarca poarid asupra
existenfei faptel si vinovafiei inculpatului, asupragstabillrii pedepsei, asupra stabilirii
maswril educative ori masuril de sigurantd, dacd este cazul sa fie luaid, precum §i asupra
deducerii duratei mdsurilor preventive privaiive, de libertate si a interndrii medicale,
respectiv asupra repararii pagubei produse prin fracfivne, asupra mdsurilor preventive
§i asigurdtoril, o mijloacelor materiale de'probd, a cheltielllor judiciare, precum si
asupra oricdrel alte probleme privind justa Solufionare a cauzei, it marterie civila, potrivit

art,397 alin.(1) din Codul de procedurdeivild, instanja este obligatd sd

se pronunfe asupra

tutnror cererilor deduse judecdil/ neputéndiacorda mai mult sau aliceva decd s-a cerut,

dacd legea nu prevede alifel.

168. Luarca hotdrdrii (art. 394 distCodul de procedurd penald §i urt.398 din Codul

de procedurd civild) trebuie sd fidresuitatul acordlul membrilor completului de judecatd.
- . e s Ny e "y

iar cdnd wnanimitatea nu poate fi_inteunitd, hofdrdrea se Ta cu majoritatea membrilor

completiltl™d¢ Judecatalirsitiatia in care nu se poate intruni majoritatea, judecarea

canzei se reia in complel de'divergenya, iar, daca in cursul deliberdril,

Instunta upreciaza

cd o amunila imprejurare trebllle lamwrité §i este necesard reluarea cerceidrit
Judecdtoresti sau u desbaierilor {art.395 alin. (1) din Codul de procedurd penald] saut
gaseste ¢d sunt necesare probeésaty ldmurivi noi (art.400 din Codul de procedurd civilg),

repune cauza pe rol.

169. Potrivit @ri.406 <= Redactarea yi semnarea hotdrdrii din Codul de procedurd i
penald, hotdrdrea Se redacteazd de wnul dintre judecdtorii care an participat la

solufionarea cauzvi, ircelnuili 30 de =ile de lu pronunfore, 5i se semnea=3 de 1ofi membrii i
completului yi de grefier. Potrivit art.426 — Redactarea si senmarea hotdrdrii din Codul ‘-
de procedurd civild, hotddrea se redacteazd de judecdtorul care a soluionut procesul, In
ipoteza litigiilor de muncd in care completul este constitult prin includerea asistenyilor

desemna pe wnul “diitre acestia sd redacteze hotdrdrea. In cazul in care wnul dintre
fudecdtori sau asistenfi judiciari a ramas in minaritate la deliberare, ol isi va redactu

i
Judiciari, in“tewieinl art.35 alin.(1) din Legea nr.304/2004, presedintele il va putea '
1
{
|

opinia separatd, care va cuprinde expunerea considerentelor, solufia
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§i semndiura ucestuia. De asemenea, judec
va fi semnatd de membrii completwdui de judecald si de cétre grefier. Asadar, cele doud
norme procedurale prevad responsabilitatea judecdtoruini care u solufionat procesul de a
redacia hotdrdrea, in cazul completelor colegiale, avand compunerea previzuld de lege,
obligafia de redactare revenind oricaruia dintre membrii completului.

170. Hotdrdrea prin care instanja solufioneazd fandul cauzel trebule sa conjing o
parte introductivg, o expunere/considerentele §i dispezitivul.  Expunerea  sau
considerentele holdrdrii reprezind motivarea hotérdrli. Potrivit art. 403 alin.(1) din Codul
de procedura penald, expunerea trebuie sa cuprinda, printze altele, motivarea solufiei cu
privire la latura penald, prin analiza probelor care au servil ed temei pentru solufionarea
laturii penale u cavzei §i a celor care an fost inldturate, 51 motivarea solufiei cu privire la
latura civild a cauzel. precum gi analiza oricGyerelemente de fapt pe care se sprijing
selujia datd in cauzd yi ardtarea temeiurilor de/drepiéarejustifica solufiile date in cauza.
In caz de condamnare, in temeiul art.403 alla(@) din cod, expunerea trebuie sd mai
cuprindd fapta, respectiv fiecare faptd refimuid de inst@hnid in sarcina inculpatului, forma
i gradul de vinovayie, clrcumstanfele agravantéisau atenuante, starca de recidivd, timpul
ce se deduce din pedeapsa pronuntatd si aetele din‘eare rezulta perioada ce urmea=a u Ji
dedusd. Porrivit ar.423 alin.(l) lit.b) din Codul de procedurg civild, considerentele
hotardrii vor ardta obiectul cererii §i susfinerilépe scurt ale parfilor, expunerea sftuafiei
de fapt refinud de instantd pe baza probelor administrate, motivele de fupt si de drept pe
care se intemeiazd solufla, ardtandu,se aldr motivele penir care s-au admis, cdt §i cele
pentru care s-au inldturat cererile parfilor.

171. Motivarea unel hotdrdriteebniic sd fie clard §i precisd, sa ve refere lu probele
adntinistrate in cai=d §i s fielimeancordan(d cu acestea, sd rdspunda in fupt §i in drept la
toate aspectele incidente in cauza, s@wanducd in nod logic i convingdtor lu solufia din
dispozitiv. Hotardrea instaniei trebuiesd etiprindd, ca o garunfie a caracterului echitabil
al procedurii judiciare si alvespeciaril dreptului la aparare al parilor, motivele de JSapt yi
de drept care au format convingerea instanfei, precum gi cele pentru care s-an inldmurat
cererile/apdrdrile pdr(ilor. (Considereiitele hotdrarli, reprezentdnd explicitarea solufiei
din dispoziiiv, sprijinul Neeesar al acestuia, fac corp comun cu dispozitivul §i intrd
deopotriva in autoritate de lucri judecat, raportat la paryile din dosar si obiectul cansei.

172. In conformitaieven Jurisprudenja Curtii Europene a Drepturilor Omului,
intinderea motivarii depinde de diversitatea mijloacelor pe care o parte le poate ridica in
instan{d, precum §i de prevederile legale, de obiceinri, de principiile doctrinare yi de
practicile diferitéyprivind présentarea yl redaciarea sentinjelor si hotdrdrilor in diferite
state (Hotdrdrea din"13yfebruarie 2007, pronunjati in Cauza Boldea impotriva Romdnici,
paragraful 29), Pentrw a rdspiinde cerinfelor procesului echitabil, motivarea ar trebui si
evidenfieze ¢d judeedtornl a examinat cn adevdrar chestinile esenfiale ce i-au fost
prezentate.

B N T 5 B BT S0 o
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173, Obligativitatea motivdrii hotdrdrilor judecdloresti constituie o condifie
procesului echitabil, exigentd a art.21 alin.(3) din Constitutia Romanici si art.6 alin.(1)
din Conventia pentryt apararea drepturilor omului §i a libertafitor, fundamentale. Asifel
citm se refine In jurisprudenfa Curfii Enropene a Dreptariler Omulul, in Hotdrdreu din 28
aprilie 2003, prommiatd in Cauza Albina impotriva Romaniei, patagraful 30, drepiul la
un proces echitabil, garantat de ari.6 paragraful 1'din Convenfia europeana pentru
apdrarea drepturilor omului §i a libertafilor fundamentaley,, include printre aliele dreptul
partilor de a prezentu observafille pe care le considera pedtinente peniru cauza lor.
Intrucdt Conventia nu are drept scop garamarea unor drepiuri tearetice sau iluzorii, ci
drepturi concrele yi efective (Hotardrea Artico impatyiva ltaliel, din 13 mai 1980, seria A,
nr. 37, p. 16, paragraful 33), acest drept mi poale Ji cditsideral efectiv decdl daca aceste
observalli sunt in mod real , asculiate ", adica inmad corect exaninaie de céne instanja
sesizaid. Alifel spus, art.6 implica mal ales insarcina gifistanfel " obligufia de a proceda
la wn examen efectty al mijloacelor, argumenielonsi al elementelor de proba ale parilor,
cel pufin pentru a le aprecia pertinenya [Holardrea Pere: impotriva Franfei (GC), Cererea
ni. 47.287/99, paragrafil 80, CEDH 2004-i, si Holdrdrea Van der Hurk impotriva
Oluandei, din 19 aprilie 1994, scria A, nr.288, pul9, paragraful 59]". De asemenea, se
refine in practica instanjei de contencios european al drepturilor omului ca obligafia
instanfei de a rdspunde prin motivare lasargimeniele prezentate de pdrti este justificard,
intrucdt ,munai prin pronunfarea ujei hotardri motivaie poate f1 realizatd o corectd
administrare a justifiel” (Hotdrdrea dify 27 /seprembrie 2001, pronmumatd in Cauza
Hirvisaari impotriva Finlandeijparagrafil 30).

174. Totodard, in Hotarareadin 9 decembrie 1994, pronuntata in Canza Ruiz
Torija impotriva Spaniei, paragrafil 29, instania enropeand a ardtat cd ., problema de a
§ti dacd o Instanfd si-u incleatobligafia de a notiva ce decurge din art,6 din Conventie
nit se¢ poate anuliza decdr in litmina.circumstanfelor spefei™. —

175. In fine, prin Hotdrdrea dilg? martie 2017, prommiaid in Cau:a"Cerag;msg'
Bozicnik impatriva_SlovenigiyCurtea_enropeand a stainat cd judecdtorii care mr an
pariicipatl la praces nn pot moliva'gisemna hotdrdrea judecdioreasca. pentru cd ny pot
oferi garanyia ca s-a realizatiopbiind administrare a actului de justifie. ,, In cazul de fuya,
Curtea este chematd sa determine dacd reclamanli au beneficiat de un proces echitabil,
in pafida fuptului cd molivarea degiziei de condamnare pronunfata de instanja nafionald
nu a fost realizatd.de judecdtoril care a prommyjat-o. ¢i de alfi judecdtori, care nu au
participat la proces™ (paragraful 38). ., Curica este constlentd de lipsa de implicare a celor
doi judecdtor! in procdsul deSadministrare a probelor. Observd cd judecdlorii D.K.M, i
M.B.mu av pagiicipatda proces in niciun fel §i si-an intocmir motivarile exclusiv pébaza
probelor deja existéile din documentele scrise depuse la dosar” (paragrafil 42). ,.in ceea
ce priveste problema pensionarli judecdtorului A.K., motivul invacat pentru lipsa motivarii
scrise a semtintel de condamnare, care, in opinia instanfelor nafionale a condus la
clrcumstanie excepfionale care au justificar o abatere de la procedura interna standard,
Curtea observd cd data pensiondrii ar fi trebuit s fie cunoseiutd judecarorului A.K. in
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avans. Prin vemare, ar fitrebuit, in principiv, sa fie luate masuri fie pentru ca judecdtoareu
sd finalizeze in timp wtil dosarele reclamantilor, fle sa implice wn ali judecdtor intr-in
sadiu incipient al procedurii. [...] Prin urmare, Curtea nu poate fi de acord cu guvernul
cd an exisiat molive infemeiate de a se abate de lu procedurastandard, la care acuzatul ar
St avut dreprud in temeiul dreptului iniern. In plus, este surprinzalorifaptul cd, in ciuda wnni
termen legal de Ireizect de zile, motivele scrise ny au fost furnizate timp de trei ani de la
pronunfarea verdictelor, timp in care dosarele aug fost pierdite i a fost necesard
reconstitvirea lor” (paragraful 44). .In concluzie, Curtea considerd ca dreptul
reclamantilor la un proces echitabil a fost incdlcat din e@usa faptului ca judecarorul care
u condus procesul nu a prezentat motivarea scrisd a sentinfel de condeamnare i din canza
lipsel masurilor adecvate care si compenseze accasta deficien;d" (paragrafil 47).

176. Avdnd in vedere uceste argumemte; Curtea Constitufionald refine cd
redactarea hotdrdrii judecdtoresti, actul final/si deddispozifie al instanjei prin care se
solufioneazd cu autoritate de Iucru judecat litigiuldintre paryi, este rezultatnl activiiatii de
deliberare, desfasuratd in secret, la care paglicipd dedr judecdforii care au calitatea de
membri ai completului in fata carvia a avut loedezbaterea. Doar acestia se pot promunfa
asupra chestivnilor de fopt 5i de drepi deduse judecdtii, solufiondndu-le. Prin urmare,
legea prevede expres ca hoidrdrea se redacteaza de unul dintre judecdtarii care an
participal la solufionarea cauzei. Mai mult, redactarea unei hotdrdri judecdtoresti este
Inerent legata de motivarea ef, acest din wrind aspeet constituind, astfel cum s-a ardtat mai
sus, o obligafle a judecdtorului cauzeiveeydecurge din prevederile art.6 al Comnvenyie
enropene pentru apdrarea drepturilor omiilui §i a libertdfilor fundamentale. Toate aceste
aspecie constitvie garanfii ale dreptulii’ parfilor la un proces echitabil, judecat de o
Instan(d independema i impaiiald, care S€supune numai legii.

177. Or, in situafia in carel judecdtorul care a participat lo dezbateri yi la
deliberdri esie acela care redactegzd/moliveaza hotdrdrea judecdloreascd, garantiile pe
care Constitufia 5l legea leseonsacra pentru protejarea dreptului la un proces echitabil,
pentrii asigurarea unei justifiimpartiale, infaptuite in numele legii, ramdan instrumente
declarative, lipsite de efeetivitare, Siputite. Cu alte cuvinte, intreaga reglementare
referitoare la independenja justifiei, la regulile de procedurd penald sau civild referitoare
la solufionarea cauzelor, la necesilaiea savdryivii unui act de justific motivai, este lipsia
de efecte juridice dacddiotindrea judecdtoreascd prin care ,,se spune drepnil™ este
intocmiig de o persoand care i indeplineste calitatea de judecdtor ol cauzel, deci care
este straind procedurif jurisdicfionale, actului deliberativ care a condus la solufia
adoptatd §i, implicit, actiluidejustific in shre.

178. Morivare@holdrdrii judecdtoresti este un act inerent functiei judecatorului
cauzel, consiiniie expresia - dependenjei sale si nu poate fi Iransferatd cdire o teryd
‘pérsoand. Mativared nu constituie doar premisa unei bune infelegeri a hotérérii, dar yi
“Laranfiu acceptaeii salé de cdlre justifiabil, care se va supune actului de justifie avdnd
increderea ca nu este 'l act arbltrar. Ea reprezinté un element esenfial al hotdrdrii
Judecdtaresti, o puternica garanfie a fmparfialitfii judecdtoridui §i u calitifii actului de
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Justifie, precum i o premisd a c.\'ercilarii carcspm:.a!aare de cdire instanfa superioard a
atribufitior de conirol judiciar de legalitate i temeinicie. Or, in condifiile in care
hotdrdrea judecdtoreascd ar fi reddetaid/métivala de o alid persoand decdt judecdtorul

cancei, justifiabilul este lipsit tocmai de‘acesie garanfii.
179, In consecinfd, Curtda consiald,ca dfspo:fﬂilc l'egale criticate_care. prevad

incadrarea wnor persoane, fosti judecdtori care gi-air “iricetal activitatea din motive
neimputabile, _pentru  redactarea.proicclelor de fhotérdri  judecdtoresti - suni
neconstitufionale, contravenind dispozifiilor art.2] alin.(3), art.124 5i art.126 alin.(1) din
Constitufie."

Cut deasebitd considerafie,

Pregedinte,
Judécitor Simopa-Camelin Marcu
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