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Oral statement by Romania

10 December 2009

Bogdan Aurescu, Secretary of State

1. Mister President, Members of the Court, it is a great honour and privilege to appear again before this Court.

2. In September 2008, I had the honour to plead, as Agent, Counsel and Advocate for my country, in the first contentious case of Romania before the Court - the case concerning Maritime Delimitation in the Black Sea. The Judgment rendered unanimously on 3 February 2009 proved that recourse to judicial settlement of international disputes is the best instrument for a country like mine, which places the principles of international law at the very core of its foreign policy. The decision of the Court was welcomed with the highest degree of satisfaction by the Romanian people. 

3. Mister President, Romania fully maintains all the arguments submitted in the written phase of these proceedings. Today, we shall address only certain essential points: first, I will refer to the propriety of the Advisory Opinion and the meaning of the question, second, to the applicability of international law to this case and, third, to the relevance of Security Council Resolutions. My colleague Cosmin Dinescu will discuss the applicability in this case of the international law on self-determination.
Propriety of the Advisory Opinion 
4. Mister President, Members of the Court, it was argued that compelling reasons
 may prevent the Court from exercising its competence, such as the lack of legal effect of the opinion on the status of Kosovo or the impossibility of the General Assembly to trigger any consequences from this opinion. With due respect to the discretionary power of the Court to provide an advisory opinion, the Court should remain consistent with its practice, as stated in the Palestinian Wall Advisory Opinion: 

“The Present Court has never, in the exercise of its discretionary power, declined to respond to a request for an advisory opinion”.

Moreover, as recalled in the Legality of the Threat or Use of Nuclear Weapons, “the effect of an opinion is a matter of appreciation” for the UN body requesting it, as the General Assembly has the right to decide for itself the usefulness and the effect of the opinion.
 Therefore, the Court should not decline to answer the question posed on the ground that it allegedly lacks any legal effect or any useful purpose.

Meaning of the Question
5. Mister President, Members of the Court, I will refer now to the meaning of the question. It was argued that a declaration of independence per se is just a fact and as such is neither allowed nor prohibited by international law.
 But if we were to accept such a narrow interpretation of the question (quod non), then the Court should confirm the conclusion drawn by the delegation of Austria in its oral statement:  “As already stated, a declaration of independence as such does not have the effect of creating secession or establishing a State.”

6. However, it is not only the declaration of independence that should be analysed by the Court, but also the legal consequences that this declaration may directly entail. I would like to refer to three points on this subject.

7. First, the text of the declaration cannot be ignored by the Court, as the most important part of it speaks of a declared “independent and sovereign State”. The declaration is genuinely linked to an alleged creation of a State. And it is this alleged creation of a State that is intended, by its authors, to be its direct and immediate legal consequence. Therefore, this issue should be analysed by the Court. Indeed, as Professor Crawford proposes in his valued work “The Creation of States in International Law”, the creation of States cannot be regarded today as a mere question of fact, but as subject to international law rules and principles.
 Thus, the question is not only whether the simple issuance of a declaration of independence is allowed or prohibited by international law, but whether international law allows or prohibits unilateral secession in the given circumstances of this case. 
 

8. Second, having in mind the necessity to address the core issue of the case, that is the legality of unilateral secession, the Court should not interpret the question narrowly. In its constant jurisprudence, the Court has often been required to broaden, interpret or even reformulate the question before it.
  As stated in its Opinion concerning the Interpretation of the Agreement of 25 March 1951 between WHO and Egypt,
 the Court has the power to determine the “true legal question” under examination. The “true legal question” in this case refers to whether the creation of a State on the basis of unilateral secession is legal in the given circumstances. There would be no reasons for the Court not to make use of its well-recognized powers in this respect. 

9. Third, the Opinion should provide useful guidance for the General Assembly and the other competent organs of the United Nations. As it has been recalled by the Court’s constant case-law, such as Western Sahara Advisory Opinion, the object of the request for an opinion is “to guide the United Nations in respect of its own actions” and to assist the General Assembly “for the proper exercise of its functions”.
 As stated before,
 the UN organs decide for and by themselves on the usefulness of an opinion and on the possibility to act on the basis of it. The answer of the Court could be of real use to the exercise of the functions of the General Assembly, such as those based on articles 4 or 10 of the UN Charter, but only if the opinion addresses the “true legal question”, the core issue of these proceedings, that is represented by the legality of the creation of a State by unilateral secession, in the given circumstances. 

Applicable International Law
10. Mister President, Members of the Court, I would like to emphasize an important issue regarding the applicable law. It has been argued that secession is not prohibited by international law and that the principle of territorial integrity applies only between States, and does not protect States from secessionist movements, and that non-State actors are not bound by this principle.
 Accepting this statement would lead to extremely severe consequences for the international legal order. It would mean that any province, district, county or even the smallest hamlet from any corner of any State is allowed by international law to declare independence and to obtain secession. 

11. The principle of territorial integrity requires States to refrain from any steps that might jeopardize the territorial integrity of other States. This includes the obligation not to recognize a territorial change that is contrary to international law.
 The principle embodies two legal components: first, recognition, and second, the legality of the territorial change. A misleading argument has been presented in this Hall of Justice, following three steps. One, it was argued that recognition falls outside the scope of the question submitted to the Court and, therefore, you are not able to examine it.  Two, for this reason, the Court cannot examine either the territorial change that may be the object of recognition. Three, it was argued that this territorial change is not regulated by international law, but, at most, by the domestic law of certain States. Mister President, Members of the Court, by this construction, several participants in the pleadings are invoking the so called narrow meaning of the question in order to demonstrate that secession is not regulated by international law. This cannot be accepted. Prohibition of unilateral secession is one of the two elements of territorial integrity. 

12. Even States supporting the declaration of independence accept that there is a rule generally prohibiting secession, and I am quoting from the oral statement of Albania: 

” […] there is no doubt that self-determination does not give rise to a general right of secession. However, in situations where the conditions are grossly and systematically violated and a people is denied full participation in the political life […], there is no prohibition against secession […]”.

Mister President, this is a clear acknowledgement that secession is regulated by international law. The prohibition of secession is the rule, while the remedial secession in exceptional circumstances is proposed to be the exception. My colleague Cosmin Dinescu will refer to this shortly.

 Relevant UNSC Resolutions 

13. Mister President, Members of the Court, I will now go to the next part of my presentation, concerning the relevance of UN Security Council Resolutions. 

14. I will not provide a thorough analysis of the provisions of Resolution 1244. I will address the Court only on four major points: i) first, the combined effect of Resolution 1244 and previous resolutions; ii) second, the alleged distinction between “interim settlement” and “final settlement”; iii) third, the alleged “exhaustion of negotiation possibilities”, and iv) fourth, the relevance of the absence of reaction from UN bodies. 

Combined Effect of Resolutions - The Status of Kosovo Must Respect the Sovereignty of Serbia

15. Mister President, Members of the Court, Resolution 1244 should be seen in connection with Resolutions 1160, 1199, 1203 and 1239, which are recalled in its second preambular paragraph. As the Court stated in the Namibia Advisory Opinion,
 before analysing a resolution it is necessary for the Court to refer to previous resolutions, since they have a combined and cumulative effect.

16. Thus, Resolution 1160 is the first to mention in paragraph 5 that the Council “agrees that the principles for a solution of Kosovo should be based on the territorial integrity of the Federal Republic of Yugoslavia”.  This operative paragraph is not subject to any conditions. Resolution 1199 goes further, speaking of the “commitment of all Member States to the sovereignty and territorial integrity of the FRY” (preambular paragraphs 12 and 13). And this is re-iterated in Resolutions 1203 and 1239.

17. Resolution 1244 reaffirms in its preambular paragraph 10 this commitment to the sovereignty and territorial integrity of the FRY. It was argued that this reference in the preamble of the Resolution does not entail a legal effect.
 But such an argument cannot be upheld: first, the international jurisprudence is consistent in granting legal effect to preambles of resolutions and treaties (Namibia Advisory Opinion,
 Beagle Channel Arbitral Award)
 and second, the preamble of Resolution 1244 must be read together with operative paragraph 5 of Resolution 1160.
 

18. Moreover, it was argued that confirmation of territorial integrity is only for the interim period, because of the reference to “Annex 2”.
 I will make two points on this issue. First, before mentioning “Annex 2”, paragraph 10 refers to the Helsinki Final Act, which sets forth, inter alia, two key principles: territorial integrity and inviolability of frontiers. Second, the combined effect of Resolutions 1160, 1199 and 1244 imposes the legal consequence that the status of Kosovo should respect the sovereignty of Serbia. As I stated before, this prohibits the establishment of independence without the agreement of both sides concerned.

Distinction between “Interim Settlement” and “Final Settlement”

19. It was also argued
 that a distinction should be made between the “final settlement” – letters e) and f) of paragraph 11 of Resolution 1244, and the “interim settlement” – letter a) of paragraph 11, in the sense that only the latter is subject to the legal framing of “substantial autonomy and self-government” within Serbia. Moreover, it was argued
 that the final process should be submitted only to the principles of the Rambouillet Accords, which speak about the “will of the people”. I will make four comments on these arguments.

20. First, as enshrined in paragraph 11 of the preamble of Resolution 1244, the Security Council called in the previous resolutions for “substantial autonomy and meaningful self-administration” for Kosovo without distinction between an interim solution and a final solution. At the same time, both letters a) and e) of operative paragraph 11 refer to the Rambouillet Accords. Thus, there is no need for such a distinction.

21. Second, the Rambouillet Accords themselves, which should be “taken into account” according to Resolution 1244, reaffirm in a number of provisions the sovereignty and territorial integrity of the FRY.
 For instance, article 1 of the “Framework” sets forth that “the national communities shall not use their additional rights to endanger the […] territorial integrity of the Federal Republic of Yugoslavia”. 

22. Third, the fact that the final chapter of the Rambouillet Agreement refers in its article I.3 to the “will of the people” should definitely not be interpreted in the sense of taking account “only” of the will of the people. This is only one criterion. We should not forget that during the negotiations for Rambouillet, the delegation of Pristina stated that “a reference to sovereignty would constrain the delegation of Kosova to insist on a clearer formulation of the obligation to hold a referendum […]” and proposed for the following provision to be included in the preamble “The people of Kosovo are entitled to exercise the right to self-determination.” But these proposals were not accepted. The refference to sovereignty remained.
 Moreover, the same paragraph I.3 refers also to the Helsinki Final Act, being well known that two of its core, fundamental principles are territorial integrity and the inviolability of frontiers. 

23. Fourth, in no way the Security Council could have imposed to one State to accept the secession of a portion of its territory, in the absence of agreement of the parties concerned or in other situations than those where self-determination applied, in the colonial context. As recalled by Judge Fitzmaurice in his Dissenting Opinion in Namibia, the Security Council may not “alter or abrogate territorial rights, whether of sovereignty or administration”.



The Obligation to Negotiate

24. Mister President, Members of the Court, it was argued by certain participants to these proceedings that the principle of a negotiated and agreed solution was rendered inapplicable by the fact that “all possibilities of negotiation have been exhausted”.
 

25. In our case, the general international law obligation to negotiate, in good faith, precludes the assumption that all such possibilities have been exhausted. As the Court recalled in North Sea Continental Shelf Case
 and in Fisheries Jurisdiction (UK v. Iceland)
, the parties are under the obligation to negotiate “with a view to arriving to an agreement, and not merely to go through a formal process”. From the perspective of this case, it is apparent that this obligation was not fully respected. I quote from the Written Contribution of the authors of the declaration: “Kosovo’s position was clear. Pristina insisted that the settlement should result in the independence of Kosovo”.
 So, Kosovo’s position was not only “clear”, but also predetermined and immovable, from the very beginning of negotiations. It is of course true that the obligation to negotiate does not imply the obligation to reach an agreement, as the PCIJ stated in Railway Traffic between Lithuania and Poland.
 However, the obligation to negotiate implies the duty to accept the possibility of an agreement, and not to simply deny it, by constant inflexible unilateral conduct.  

Absence of a Reaction from UN Organs after the Declaration of Independence 

26.Mister President, Members of the Court, it was argued
 that the absence of reaction of the Security Council after independence was declared could be interpreted as an acknowledgement from the part of the Council – or the international community in general – that secession did not breach any international law rules. 

27. The compte-rendu of the discussions of the Security Council meeting of 18 February 2008 provides a clear picture: there was disagreement among its members with respect to the legality of the attempt to create a new State. 

28. Certain States denounced within that meeting the illegality of the declaration of independence, suggesting that UN bodies should take action.  No decision was taken, however. In this context, I recall the Court’s jurisprudence, especially the Competence of Assembly regarding Admission to the United Nations, Advisory Opinion,
 stating that „The Court cannot accept the suggestion made [...] that the absence of a recommendation” could be treated as „equivalent to what have been described as an unfavourable recommendation”. Thus, an absence of a recommendation is nothing more than an absence of a recommendation.  

29. Indeed, the UN position towards the status of Kosovo is “status neutrality”.
The fact that the Special Representative of the Secretary General did not declare the declaration of independence as void, as Serbia requested, must in no way be interpreted as confirming the declaration, but as consistent with this „status neutrality”. As in the case of the Security Council, this absence of action means nothing more than an absence of action, with no legal consequences attached. 

30. What should be the meaning of „status neutrality” of the UN? First, disagreement among UN members both on a factual situation and on a legal question, as the General Assembly recalled in the preamble of resolution 63/3; second, the fact that the UN shall not back the position of either side, as long as there is no negotiated solution between Belgrade and Pristina. This reinforces the conclusion of my previous argument, that the solution in the case of Kosovo must be negotiated and agreed.

31. Mister President, Members of the Court, allow me to summarize my arguments: i) first, no compelling reasons should prevent the Court from exercising its jurisdiction, ii) second the Court should use its powers to interpret the question, in order to respond to the ”true legal question”, iii) third, general international law prohibits secession; iv) fourth, the relevant Security Council Resolutions provide for the respect of the territorial integrity of Serbia; v) fifth, the solution of the Kosovo status process can be in no other way but negotiated and agreed by the parties. 

32.Mister President, Members of the Court, allow me to express my deepest gratitude for your kind attention.  My colleague Cosmin Dinescu will continue the presentation of Romania. 
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