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Romania: Consumer Protection in the Banking Sector

Introduction

With Romania’s accession to the European Union in January 2007, there are 26 banks with majority foreign capital and 10 foreign branches, out of 41 banks in Romania currently. Over the past years, the Romanian banking system proved to be the soundest segment of Romania’s economy, with the share of total bank assets in GDP rising steadily, from 36.4 percent in 2004 to 44.4 percent in 2005 and reaching 50.4 percent at end-2006. The banking sector consolidated its leading position in the system in 2006, holding 83.5 percent of total financial assets.
 Although competition among banks has increased, the top five banks that dominate in terms of asset size (BCR, BRD-Groupe Société Générale, Raiffeisen Bank, HVB Ţiriac, Banca Transilvania) held 60.3 percent of aggregate assets, 63.5 percent of total loans, 58.4 percent of deposits, 34.9 percent of government securities, and 53.3 percent of Romanian commercial banks’ tier 1 capital. See Table 1.
Table 1: Top Five Banks by Assets, December 2006
	Bank
	Net Assets

(RON millions)
	Share of Market (%)
	Main Shareholders

	Banca Comercială Română
	   45,180.70 
	26.22
	69%      Erste Bank Group 

	BRD-Groupe Société Générale
	   28,026.20 
	16.27
	100%    Groupe Société Générale 

	Raiffeisen Bank Romania
	13,738.90
	7.97
	99.49%  Raiffeisen International

	HVB Ion Ţiriac
	     8,817.40 
	5.12
	After merge with Unicredit: 

44.88%  Bank Austria Creditanstalt (BA-CA)
10.22%  UniCredito Italiano  

	Banca Transilvania
	     8,085.90 
	4.69
	15%       European Bank for Reconstruction 
 and Development 

	Total Top 5 Banks
	103,849.10 
	60.27
	

	Total Banking System
	172,297.10 
	100.00
	


 Source: National Bank of Romania, Annual Report 2006; websites of banks.
The financial infrastructure of Romania, particularly the regulatory framework, was consolidated in 2006 and convergence with the EU standards gained momentum. The most notable development in this area was putting in place the new framework for risk regulation (Basel II) at the beginning of 2007, though Romanian credit institutions opted for its implementation starting with 2008. The most notable legislation in 2006 is the Government Emergency Ordinance No. 99/2006 on credit institutions and capital adequacy which, apart from the transposition in principle of provisions of Directives No. 48/2006 and No. 49/2006 (which includes minimum requirements for the carrying of credit institutions business, operational requirements, hedging requirements and supervision of credit institutions), also revises the provisions applicable to various categories of credit institutions (banks, credit co-operatives, savings and loan banks for housing, mortgage loan banks and electronic money institutions). Generally, the current legal and regulatory framework of Romania provides an effective framework for the implementation of the Basle Core Principles and generally sound corporate governance principles. 

Reported Risks in the Banking System

In 2007, consumer loans increased at a similar rate (74 percent) than real estate and mortgage loans (80 percent), invariably raising the supervisory concerns of BNR in this area. Consumer loans totaled RON 55,108 million at end-2007, exceeding by far the value of loans for housing (RON 14,193 million), despite households’ keener interest in the latter. The BNR admits banks have faced with stiff competition to increase customer base, have difficulties managing credit risks, and the pertinent ones relate to (i) flaws in the legal collateralization for each type of loan; (ii) non-observance by the customers of the terms and conditions for taking loans and of the documents necessary for the approval of loans; (iii) rise in off-balance-sheet loans and low repayment rate; (iv) large share of high-risk collateral in the structure of collateral pledged by customers; and (v) high concentration of loans granted to a relatively small number of customers. Some of the operational risks identified include (i) insufficient staff or large staff moves; (ii) non-observance of BNR Norms No. 3/2002 on “know-your-customer” rules; (iii) non-segregation of duties/responsibilities of employees; (iv) failure to detect some operations that may be seen as suspicious. Some commercial banks experienced reputational risk, mainly due to an inadequate internal control system relating to (i) control and combat of money laundering; (ii) reporting of payment incidents to the Payment Incident Bureau and of risk information to the Central Credit Register; and (iii) numerous legal disputes.

This section of the report evaluates the existing levels of consumer protection in the banking sector of Romania against a set of international good practices. There are 3 parts to the section. Part I deals with Principles relating to Disclosure, Part II deals with Recourse Mechanism and Part III deals with Financial Literacy. It must be reiterated at the very outset that this assessment is by no means exhaustive and does not claim to have captured all prevailing services, product and practices of the banking sector. A more detailed analysis of the good practices in the banking sector is provided below.
Legal Framework for Consumer Protection
There is an extensive legal framework governing consumer protection in the financial system. The key laws and provisions relating consumer protection in the banking system include: (i) Government Ordinance No. 21/1992 regarding consumers’ protection (GO 21), which was the first legal act to provide for a real shield for consumers against the unfair practices of some merchants, and was last amended by Government Emergency Ordinance No. 174/2008 of December 2008; (ii) Law No. 148/2000 on advertising (O.J. 359/ 2.08.2000), as amended by Law No. 283/2002 and by Government Ordinance No. 17/2003, which protects the consumers of products and services against misleading advertising, unfair consequences of advertising and lays down the conditions under which comparative advertising is permitted; and (iii) Law No. 193/2000 on unfair terms in consumer contracts, as amended by Law No. 65/2002, which deals with contracts between sellers and consumers for the sale of goods or the provision of services. Amongst other things, it prohibits sellers to stipulate unfair terms in the contracts concluded with consumers. Consumers can bring action in court under the Civil Code and the Code of Civil Procedure in the event of non-compliance. The National Authority for Consumers’ Protection as well as authorized experts of other bodies of public administration is empowered to ensure compliance under this law.
Another important law that further strengthens consumer protection is the Law No. 296/2004 regarding the Consumption Code, as amended by laws no. 363/2005, 425/2006 and 363/2007. The Consumption Code requires merchants: to place on the market only safe products and services, to behave fairly in all consumer relations, and not to engage in unfair commercial practices. The Consumption Code also provides two new rights for consumers - the right to refuse to execute consumer contracts containing abusive provisions, and the right to use all of the enforcement rights provided by law. In addition, the law provides that sellers who fail to comply with the Consumption Code will be sanctioned by the competent authorities. The Law No. 289/2004 on the legal rules for credit contracts destined to consumers as individuals (Consumer Credit Law) regulates the legal conditions governing the consumer credit agreements such as terms and conditions of credit and the rights of the parties to consumer credit. The Government Ordinance No. 85/2004 which deals with consumer protection in conclusion and performing the distance contracts for financial services, as approved by Law No. 399/2004, is yet another law governing financial services. These laws are generally in line with the EU directives.
In addition to the above, there are specific legal provisions in many laws directly administered by the BNR that deal with consumer protection issues falling within the purview of this assessment. These include: (i) Government Emergency Ordinance No. 99/2006 on Credit Institutions and Capital Adequacy (6 December 2006), as approved by Law No. 227/2007 (Credit Institutions Law) which governs the licensing, regulation and prudential supervision of credit institutions by BNR; (ii) Regulation No. 4/2004 of 7 April 2004 (amended by Regulation No. 2/2007) on the organization and operation of the Central Credit Register with the National Bank of Romania- that governs the operation of the Central Credit Registry of BNR; (iii) Law No. 677/2001 for the Protection of Persons concerning the Processing of Personal Data and Free Circulation of such Data that guarantees and protects the natural persons’ fundamental rights and freedoms, especially the right to personal, family and private life, concerning the processing of personal data; (iv) Government Ordinance No. 39/1996 on the establishment and operation of the Bank Deposit Guarantee Fund, as amended by Law No. 178/2004, which governs the establishment of the Deposit Guarantee Fund for deposits held by residents and non-residents, and the powers and duties of the Fund; (v) Regulation No. 6/2006 of 11 October 2006, issued by the National Bank of Romania (BNR), that deals with the issuance and use of electronic payment instruments and the relationships between the participants to the transactions with said instruments; and (vi) Ordinance No. 10/2004 of 22 January 2004 on the judicial reorganizations and winding-up proceedings of credit institutions – that governs the judicial reorganization and winding-up proceedings of credit institutions, Romanian legal persons, including their branches.

It must also be highlighted that the Article 3 of the Consumer Credit Law excludes the application of the law to credit agreements with value less than € 200 and more than            € 20,000. Under this provision, credit agreements entered for the same purpose between the same creditor and consumer are aggregated and constitute a single consumer credit. In the case of mortgage loans, the law is not applicable if the repayment period of the credit does not exceed three months and if the number of instalments does not exceed four instalments in a year. It is interesting that this provision makes several assumptions in the foregoing exceptions: short duration agreements are not abused; persons entering into contracts larger than EUR 20,000 must necessarily be sophisticated; and if there are only four instalments, consumer protection is not relevant. While it is prudent to have cut-off limits in the law for utilizing public services such as inspections and dispute resolution mechanisms, the disclosure requirements in the law ought to be extended to all consumers.
Institutional Arrangement for Consumer Protection

According to the Government Decision No. 755/2003 concerning the organization and functioning of the National Authority for Consumers’ Protection (ANPC), the ANPC was created in 1992 to enforce consumer protection in Romania. ANPC has been coordinating and carrying out the strategy and policy of the Romanian government with regard to consumer protection in Romania. In the case of the Consumer Credit Law, according to the amendments enacted in December 2008, the National Authority for Consumers’ Protection is the competent authority responsible for supervising and controlling the activities of creditors and credit intermediaries (article 16). 

ANPC’s ability to effectively enforce consumer protection faces serious challenges in the area of financial sector, due to its current institutional arrangements. ANPC is empowered to receive complaints in relation to credit agreements and credit conditions. In addition, it is responsible to establish the procedures to process and analyze claims and to amiably solve the litigations involving the consumers. Also, ANPC is required to provide consultancy relating to consumer protection and enforce the laws in this regard. The areas of consumer protection are very broad and ANPC has limited resources to deal with all the areas. Thus, it is not surprising that there is no data on number of reports on consumer credit issues as there is no breakdown of different types of complaints. They verbally informed that most of the complaints relate to terms and conditions of loans and lending practices of banks. ANPC’s ability to carry out its function in relation to consumer credit is stymied by its lack of resources, expertise and active co-operation from the competent authorities. It is clear that ANPC needs to enhance its capacity to deal with financial sector products and services through better skills and resources. 

Voluntary Organizations
While ANPC is the central authority in the consumer protection field, GO 21 provides for the possibility to incorporate into the protection framework certain specified non-governmental organizations to protect consumers’ rights and legal interests. These consumer associations may develop and implement projects for consumer education and information, and represent consumer interests in consultative bodies organized at the central and local level. They may also commence actions before competent courts in order to defend consumers’ legitimate rights and interests. The Consumption Code (Art. 29) creates a special role for consumer organizations, as social partners with right of representation in the bodies constituted at central or local level, having a role in the domain of consumers’ protection, where the bodies of public administration are represented. The reality is that the consumer associations are unable to be dynamic and fulfill their role in the area of financial sector due to lack of funding and concerted effort to harness and utilize them. Hence, it is critical for the Ministry of Finance to provide reasonable, timely and stable funding to consumer protection associations dealing with rights of consumers in the financial system. The funding can also be channeled through the ANPC.

Role of BNR in Consumer Protection

As noted in the BNR’s 2006 Annual Report, one of the objectives of on-site inspections is to identify complaints of customers or other government bodies. The National Bank Law, the Law relating to Banks and the Credit Institutions Law impose the duty of promoting the stability of the banking sector on BNR. If banks are involved in illegal or improper activities (such as bribery, corruption, fraud or money laundering), this may threaten the reputation not only of the bank concerned but also of the banking system as a whole. This may also lead to a loss of confidence in the banks. Similarly if banks provide a bad or unfair service, this may damage their reputation and undermine customers’ loyalty and confidence. It may also indicate weaknesses in management and internal controls, and expose the bank to financial losses, e.g. as a result of “misselling” of investment products. As a banking regulator, BNR has an interest in encouraging standards of good banking practices whereby banks act fairly and reasonably in relation to their customers. 

Articles 299-302 of the Credit Institutions Law provides for extensive provisions all designed to protect consumers who deal with Savings Banks for Housing. The provisions mirror the Consumer Credit Law since it does not apply to mortgage loans. In fact, it goes beyond to empower the BNR to indicate the general conditions that the savings lending contracts ought to have, the approval of the conditions and also approval process for any change therein or introduction of any new product by these institutions. Apart from that, Article 15 of the Consumer Credit Law also states that BNR can withdraw the license or registration of an institution if the legal provisions regarding the authorization procedure or the provisions of the Consumer Credit Law are not fulfilled and it can include any other measures deemed necessary, in order to limit the prejudice to the economic interests of the consumers. Article 22 of the Consumer Credit Law also provides that the BNR and the ANPC can issue methodological standards or statutory regulations for the enforcement of the provisions of this law, which shall be published in the Romanian Official Gazette. 

Another important legal requirement on consumer protection is stated in Article 117 of the Credit Institutions Law, which comes under the purview of BNR. The provision requires credit institutions to conduct transactions with their clients only on contractual basis, acting prudently and in accordance with the specific legislation governing consumer protection.  It also states that (i) contracts shall be drawn up so as to facilitate the understanding by clients of all contractual terms and conditions, in particular the liabilities undertaken by them in virtue of the concluded agreement; and (ii) credit institutions shall not require their clients to pay interests, penalties, commissions or other banking fees and charges, if these are not laid down in the contract.

The BNR should encourage improvements that are both market-driven and market-implemented. While the BNR should set the tone in ensuring high levels of consumer protection by credit institutions, detailed practices should be developed by the professional associations and individual institutions. Consumer associations should play an active role in monitoring the quality of business practices as they relate to the household finances. However the BNR should encourage information to be made available to consumers (and consumer associations) so that they can make informed decisions regarding financial products and services that best meet the needs of consumers. BNR should thus work closely with ANPC in industry-wide initiatives related to disclosure, dispute resolution and financial literacy. BNR could also help build ANPC’s capacity on financial products and services provided by banks.

Disclosure and Sales Practices

The disclosure and sales practices in Romania are not considered good or commendable. Fees for financial services (especially banking services) are excessive and not fully disclosed to consumers. Loans are sold by brokers lacking sufficient accountability for the sale of financial products. Loans made by SMS (mobile banking) do not provide full disclosure to borrowers regarding the terms and conditions. Over 50% of household borrowing is in foreign currency, primarily in Euro and Swiss Francs, and most recently in Japanese yen, and borrowers are generally not aware of the risks that they undertake. The Consumer Credit Law provides that before signing the agreement, the creditor has the obligation to present the credit agreement he/she offers, the most adequate type and total amount of credit, taking into account the financial status of the consumer, the advantages and the disadvantages of the suggested product, as well as the purpose of the credit. 

During the meetings, a few banks indicated that they have up to 40 products they can offer to customers. Although the Consumer Credit Law mandates disclosure on the part of banks, anecdotal evidence suggests that most of the banks do not have trained staff to handle customers on an individual basis. Also, the bank employees do not have sufficient experience or skills to provide adequate information to the customers. Customers rarely ask for additional information or other options. They are only keen to get the credit approved. Given the almost doubling of consumer credit in Romania across the banking system, it is not an exaggeration that customers do not enjoy the luxury of information and banks the time to provide customers with adequate information. A survey should be conducted, amongst other things, to determine the level of information required by customers and the information provided by banks generally. The results of this survey would help to identify and propose effective remedies to this problem. 
The Government Ordinance 21 amended in December 2008 requires a creditor or credit intermediary to disclose the draft contract agreement before signing it. The agreement should include information of the credit’s interest rate as well as all the specific commissions, tariffs, fees or any other costs applicable to the product; the formula for the determination of variable interest rates, including the reference index; clauses regarding the costs for any account operation such as deposits, withdrawals or administration expenses; a clause stating that the financial service provider cannot increase commissions, fees and other charges that are mentioned in the agreement or introduce new ones. In addition, providers are not allowed to amend the agreement unilaterally but have the obligation to send a prior notice to the consumer and conclude an addendum to the agreement. There is also a requirement that all clauses in the agreement be written in a visible and easy-to-read manner, using a font size of at least 10 points. However, the contract agreement is not required to include other important provisions for consumer protection, such as: the bank’s complaints procedure, information about any compensation scheme that the bank is a member of, an outline of the action and remedies which the bank may take in the event of default by the consumer, rules on reporting of unauthorized transactions or stolen cards, rules relating to liability, or the existence of a cooling-off period (a period where consumers can withdraw from the contract with little or no damage). 

Banks also do not provide a single-page Key Facts Document, written in plain language, in respect of each of its products, which can be given to the consumer prior to the opening of any account or the drawing down of a loan. Standardizing contract formats for common products is critical and allows consumers to easily read the key terms and conditions of a product and to compare across products offered by different providers. The Banking Association (ABR) embarked on this attempt 5 years ago but the efforts were abandoned. ABR ought to be required to reinitiate this process and expedite it.

Change of key terms of a contract must be preceded by sufficient notice –this practice that is fundamental to consumer protection was not commonly practiced by banks. Under the Article 9 of the Consumer Credit Law, the consumer must be informed in writing on any modification occurring during the validity period of the credit agreement, affecting the yearly interest or the costs occurring after the date the credit agreement was signed, on the moment such modification occurred. This notification must be sent by registered mail with acknowledgement of receipt or by means of a bank statement, provided to the consumer, free of charge. In case of tacitly accepted overdrafts, the foregoing information is to be provided to the consumer when they are extended over a period exceeding 3 months. Despite this provision, there was a rampant practice where interest rates were changed without providing sufficient notice to consumers. As a result of this recurrent practice, the Government Ordinance 21 was amended by December 2008 in order to prohibit financial service providers from increasing commissions, fees, prices and other charges that are mentioned in the agreement or from introducing new charges not mentioned in the agreement. In addition, the Ordinance now states that variable interest rates may only fluctuate according to the reference interest.
The customer should be protected against abusive debt collection practices by the bank or third-party debt collectors, but the safeguards in this area are lacking. The type of debt that can be collected, the person who can collect the debts and the manner in which debt can be collected should be indicated to the customer at the time the transaction is entered into. The right of debt collectors to contact anyone else about a customer’s debt should be indicated along with the type of information they may seek. There ought to be legal rules prohibiting debt collectors from using false statements when collecting a debt, using unfair practices, giving false credit information to others, including a credit bureau. In this regard, Article 10 of the Consumer Code deals with credit agreements for purchase of goods and requires an additional notice of 30 days after failure to pay, before legal action can be brought. The notice should indicate the reasons for the proposed action and the request for return of the goods. The law also requires the seller to refund to the creditor the equivalent value of the good repossessed. Apart from the above provisions, the law is silent on recovery processes and the right of consumers in this area.

Code of Conduct for Better Consumer Protection

A key issue confronting the banking system is that there is no code of conduct or Code of Banking Practices binding the bankers. ABR informed that they are in the process of finalizing a Code of Banking Practices. They also informed that the Code had been sent for comments to BNR, ANPC, Data Protection Authority, commercial banks and Ministry of Finance. Since a draft was not provided, it was not clear when the Code will be passed and whether it is principles-based, binding on the banks and can be monitored and enforced by BNR or ANPC. The draft was not sent to consumer associations for consultation and the steps for publicizing the code is unclear.
There is a general tendency for most banking associations operating in the European Union of not adopting a Code of Banking Practices. The reason could be that the EU directives on credit and the provision of other financial services are detailed enough to ensure good practices. The reality is that, the enforcement capacity of countries are not quite the same and as a result, there are varying standards of consumer protection in Europe. However, countries like Slovakia are working on such a Code
. A Code of Banking Practices has already been adopted and enforced in countries such as Hong Kong, UK, New Zealand, Canada, South Africa and Australia
. These codes are principles-based and compliance is ensured by the regulatory authority, especially in the case of Hong Kong or subject to jurisdiction of the ombudsman in the case of South Africa and Australia. Also, plain language is used and the commitments are clear to an average customer. These codes are also widely disseminated and published on the website of the banks, indicating clearly the commitment of the banks to comply with it, and the recourse mechanisms in the event of non-compliance. Annex 3 provides an example of a detailed Consumer Protection Code for banks, insurance companies and securities firms.
The Code of Banking Practices to be issued by the ABR should be in line with international good practices and in particular should address common complaints being made by consumers. The Banking Association should ensure that all its members comply with the industry code. Consumer associations should also be encouraged to monitor compliance and highlight cases of non-compliance, for example by publishing them on their websites. BNR could also review whether financial entities comply with the codes. While the law is silent on the need for an enforceable Code of Banking Practices, there is sufficient legal basis for BNR to require banks to adopt such a code pursuant to Article 117 of the Credit Institutions Law and Article 15 of the Consumer Credit Law. 
Privacy and Data Protection

The legal protection in the area of privacy and data protection is strong in Romania. Decision No. 105/2007 regarding the processing of personal data in systems such as credit bureau, and the Law No. 677/2001 for the Protection of Persons concerning the Processing of Personal Data and Free Circulation of such Data, are two laws dealing with this issue. In addition, Articles 111 to 121 of the Credit Institutions Law provide the necessary protection in relation to customer information. Permitted disclosures include those made to Credit Bureau, Payments Incidents Bureau, Deposit Guarantee Fund, auditor, supervisory agents, and those made in relation to criminal proceeding, anti-money laundering and countering terrorism financing.
Credit Information Sharing

Romanian Credit Bureau (RCB), a private company owned by banks, was formed in 2004 to keep a database of credit information of borrowers of the banking system. All banks are members of the bureau and non-bank credit institutions are also members. The credit bureau reserves the right to determine the suitability or fit and properness of institutions that want to participate in the bureau. The bureau collects both positive and negative information and is moving to the 3rd Phase where they will be doing credit scoring. The BNR runs a public credit register known as Central Credit Registry. The main consumer protection issue related to the credit bureau is the ease with which a customer can correct his credit record. The credit bureau functions as a processing centre and customers are required to deal with their banks in the areas of dispute relating to inaccuracy of data. It is also unclear as to how many customers actually know that they can dispute the accuracy of the reports in their credit records and how to go about it. Not many consumers fully understand or realize the implication of failure to pay on time and the impact of a bad credit record.
Recourse Mechanisms

An important element of consumer protection is the access to recourse mechanisms; thus, it is important that banks have in place a complaints procedure and provide for effective resolution of complaints and disputes. Amongst other things, banks ought to: have a written procedure for the proper handling of complaints that have not been resolved in 5 days, acknowledge each complaint in writing within 5-10 business days of the complaint being received, provide the complainant with the name of one or more individuals appointed by the bank to deal with the complaint until it is resolved or cannot be processed any further, and provide the complainant with a regular written update on the progress of the investigation of the complaint at intervals of not greater than 10 business days. Banks should also, within 5 business days of completion of the investigation of the complaint, communicate the outcome of the investigation, where applicable, explain the terms of any offer or settlement being made. Apart from that, banks ought to have a summary of their procedure for handling complaints in the bank’s terms of business; and when they receive a verbal complaint, they ought to offer the consumer the opportunity to have the complaint treated as a written complaint.
The interviews with banks revealed that although banks have an internal procedure for dealing with consumer complaints, this is not published or publicized. They indicated that they do keep record of complaints and supervisors from BNR do look at them occasionally. However, the anecdotal evidence of customers and consumer associations indicated that this is one of the weakest points in the banks’ relationship with customers. Customers of banks can only submit their complaints to ANPC and wait for the complaint to be dealt with. Procedure for handling complaints ought to be mandated for all banks and these procedures ought to be standardized and be incorporated in the Code of Banking Practices. It would be helpful if the BNR were to review the record of complaints in banks to identify the major issues confronting the customers and to evaluate whether these issues are likely to become big consumer confidence issues, apart from identifying the areas where banks may have weaknesses in their internal systems. 

Many banking supervisors deal with customer complaints either through a Code of Banking Practices or through their general supervisory power, which is not the case in Romania. For instance, the supervisors in South Asia and Asia leave complaints form in bank branches so that the public can complain directly to the banking supervisor. Some have a unit dedicated to deal with consumer complaints against financial institutions supervised, even if the objectives of the bank supervisor does not expressly mention consumer protection as one of its mandates.
Formal Claims and Dispute Settlement Mechanism

The Consumer Credit Law provides that a consumer can seek relief through the courts under the Civil Code, Criminal Code and the Commercial Code for non-compliance or breach of the law.  However, the Consumer Credit Law and the Consumption Code do not provide for consumer complaint procedures, structures and the duration within which complaints ought to be made and resolved. Customers can obtain general relief under the Civil Code by taking the creditor to court for damages suffered. The legal system in Romania is undergoing reforms to improve its efficacy and efficiency, including dealing with the inordinate delay in the settlement of disputes. It takes 32 procedures, 537 days and a cost of 22.7% of the claim to make a claim on a contract in Romania (Doing Business Report 2008). As such, one cannot rely on courts to provide speedy or timely relief to bank customers unless the customer can wait and has enough means to go through the court system. The foregoing could be one of the reasons why there are very few reported cases of actions by customers against banks. 

It would not be an overstatement if one says that the Achilles heel in consumer protection in Romania is the absence of an effective consumer-friendly dispute resolution mechanism to enforce consumer protection rules and to redress aggrieved consumers of the financial system. Not many customers have clear knowledge of their rights and know when their rights have been infringed. Even if they know, they have very little avenues to pursue their claims. Banks are not mandated to have an internal dispute resolution or complaint handling mechanism which provides a first-level dispute resolution mechanism. There are also no voluntary organizations or consumer associations which are well funded or have enough resources and skills to assist customers with their complaints or legal actions against banks. The absence of small-claims courts unlike in other countries prevents an affordable means for a common man to bring action against sellers, service providers and corporations. Unfortunately, there is no established or thriving mediation process in Romania to provide an alternative avenue for customers to deal with their plights. Though mediation is being suggested for this purpose, the drawback is that parties should agree to be bound by the decision and most of the time this does not happen. Finally, there is also no Financial Ombudsman which is a fundamental requirement for sound consumer protection. 

ABR informed that they are in the process of establishing a Banking Ombudsman. An expert from the Ombudsman in UK and member of the FIN Net Steering Committee had provided expert views on the setting-up and best practices. However, there has been a delay in the setting-up of the Ombudsman. It is also unclear as to how the Banking Association is going to deal with its funding and with the issue of public confidence in an institution that is funded by the banks and which is required to arbitrate between banks and customers. Another important issue is how the Ombudsman can effectively mediate and ameliorate the problems faced by bank customers, without a clear code on banking practices and standardized contract formats. In many countries the basis for the Ombudsman’s jurisdiction and guidance is a code of banking practice that is binding on all banks. The foregoing issues have to be carefully considered by ABR and the authorities. 

BNR and ABR should ensure that a principles-based Code of Banking Practices is issued as soon as possible. The banks should also ensure that the standardization of terms and conditions in common products is done as soon as possible. Public funding for office of an Ombudsman may be needed to provide it with legitimacy in the eyes of the public and also to ensure that the Office of the Ombudsman is not perceived as owing its allegiance to its pay masters. Apart from that, BNR ought to be consulted on the qualification and disqualification of the Ombudsman. Adequate publicity ought to be given regarding the Office of the Ombudsman when it is launched and the Ombudsman should be mandated to collect and integrate data on complaints and issues of dispute, and provide a copy of these data to ABR, BNR and ANPC.

Consumer Awareness and Financial Literacy

It is unfortunate that there is no effective consumer awareness or literacy campaigns that help customers understand banking products and services better and avoid problems in the first place. Also, there is currently no independent publication by BNR on the costs, risks and benefits of financial products and services, whereas a couple of consumer associations have just started to publish some informational materials on financial issues. Apart from that, there is no evidence of partnership between BNR and NGOs on improving consumer awareness in this area. Consequently, there is no data available on the types of problems faced by bank customers to date. There is only anecdotal and general reference to the type of problems faced. Invariably, consumers have no reference point when it comes to financial literacy.

Currently there are plans to include financial literacy in school curriculum but there has been no progress beyond the submission of the proposal by ANPC to the Ministry of Education and Research. The experience of other countries in Europe can set the tone for the inclusion of financial education in school curriculum. At the moment, other than the Romanian Financial Directory published by ABR, some voluntary commentaries by legal and accounting firms on laws and performance of the banking system, and some leaflets and informational materials limitedly distributed by consumer NGOs, there is nothing that reaches most of the common man. The Money Channel in Romania, like the Bloomberg channel, targets the more sophisticated financial customers. It is unclear as to how much ABR and BNR communicate through the media. There is also a general view that the reporters are not too well versed with the financial issues in the Romanian banking system to effectively communicate the issues to the general public. The financial literacy level, the appetite for financial news and the consumption habit of such news are not known for sure in Romania. There is a need for a comprehensive survey to determine the financial literacy amongst financial sector users, which would allow design of appropriate literacy, awareness and education measures. The National Institute of Statistics could take the lead in conducting the nationwide survey with collaboration of the Romanian Banking Institute and input from financial supervisory agencies.
There are more than enough legal provisions setting out the virtue and establishment of consumer protection NGOs, their role, rights and duties and powers. However, in reality, there are very few active associations that deal with consumer issues and hardly any fully specialized in the areas of financial sector. While there are many NGOs for consumer protection, there should be NGOs that specialize in financial services for them to be effective. The NGOs should be urged to specialize, and incentives and funding schemes ought to be made available. In order to ensure that financial consumer protection, education and information initiatives are proportionate and appropriate, and in order to measure the effectiveness of those initiatives over time, it is necessary to measure financial capability, by way of a large-scale market research or user survey project, and to repeat that measurement periodically. There is a clear need for closer collaboration between BNR, banks, ABR, other industry associations and the press in the area of consumer awareness and education. BNR and ABR should also look for ways of engaging consumer protection organizations in this endeavor.

Review of Competition

Given the key significance of the retail banking sector to the economy as a whole and to the welfare of consumers, the Competition Council should maintain a watching brief on competition in the banking sector. It ought to conduct and publish periodic assessments of competition, and make recommendations on how competition can be enhanced. Currently there is no requirement for this, other than the general mandate of the Competition Council under the Competition Law. The Competition Council needs to be urged to watch the competition in the sector and also to publish the assessment it carries out.

Good Practices: Banking Sector
A proper assessment of the overall banking sector and the environment in which it operates is critical to determine whether or not some of the principles listed below are relevant for the country. Good business relationships between the local commercial banks and the public in general are one of the key issues for the development of the economy. There has to be mutual trust and confidence. In the absence of transparency in pricing, adequate consumer awareness and protection and dispute resolution mechanisms, banking systems have less efficiency and accessibility.

	SECTION A
	CONSUMER PROTECTION INSTITUTIONS



	Good Practice A.1
	Legislative Framework

The law should provide for clear rules on consumer protection in the area of regulated financial products and services, and there must be adequate institutional arrangements for the implementation and enforcement of consumer protection rules.

a. There should be specific legal provisions in the law which creates an effective regime for the protection of consumers of banking services. 

b. There should be a general consumer agency or specialized agency, responsible for implementing, overseeing and enforcing consumer protection, and for collecting and analyzing related data (including complaints, disputes and inquiries). 

c. The legal system should provide for a role for the private sector, including voluntary consumer protection organizations and self-regulatory organizations.

	Description
	(a) Legal Framework

There is an extensive legal framework governing consumer protection in the financial system. Some of the key laws and provisions related to consumer protection in the banking system are listed below.
SPECIFIC CONSUMER PROTECTION LAWS
Government Ordinance No. 21/1992 regarding consumers’ protection- was the first legal act to provide for a real shield for consumers against the unfair practices of some merchants.

Law No. 148/2000 on advertising (O.J. 359/ 2.08.2000), as amended by Law No. 283/2002 and by Government Ordinance No. 17/2003 – The purpose of this law amongst other things, is to protect the consumers of products and services against misleading advertising and unfair consequences of advertising, and to lay down the conditions under which comparative advertising is permitted. According to Article 2, the provisions of this law are applied to the content of advertising materials or advertising messages, no matter the way of communication that makes possible the transfer of information. In addition, Article 3 states that the advertising transmitted through radio-TV programs or on radio-electrical way, cable or other technical system assimilated to this, shall comply with the provisions of the Law No. 48/1992 on audiovisual.

Law No. 289/2004 on legal rules for credit contracts destined to consumers as individuals (Consumer Credit Law) – This law regulates the legal conditions governing the consumer credit agreements destined to consumers. It governs the credit contracts that fall within the law, the terms and conditions of credit, and the advertisement related to credits offered. The National Authority for Consumers’ Protection (ANCP) is to enforce the law for creditors and credit intermediaries.

Article 16 provides that the violation of the provisions of this law results in civil liability or criminal liability. The failure to comply, by the creditor, with the obligations resulting from the credit agreement, shall result in the failure to acknowledge the guarantees. Furthermore, the provisions of this law are to be read together with the provisions of Law No. 58/1998 on banking activity, Law No. 148/2000 on advertising, Government Ordinance No. 21/1992 on consumer protection, Law No. 193/2000 on unfair terms in consumer contracts, Criminal Code, Commercial Code and Civil Code.  

Law No. 193/2000 on unfair terms in consumer contracts, amended by Law No. 65/2002 – The law provides that any contract concluded between sellers and consumers for the sale of goods or the provision of services shall have clear, unambiguous terms, for the understanding of which no special knowledge is required. It also provides that, in doubt, the interpretation most favorable to the consumer should prevail. Sellers are forbidden to stipulate unfair terms in the contracts concluded with consumers. Consumers can bring action in court under the Civil Code and the Code of Civil Procedure in the event of non-compliance. ANPC as well as authorized experts of other bodies of public administration are empowered to ensure compliance.

Law No. 296/2004 regarding the Code of Consuming (Consumption Code), amended by laws no. 363/2005, 425/2006 and 363/2007 - The Consumption Code requires merchants to place on the market only safe products and services, to behave fairly in all consumer relations, and not to engage in unfair commercial practices. The Consumption Code also provides two new rights for consumers: the right to refuse to execute consumer contracts containing abusive provisions, and the right to use all of the enforcement rights provided by law. Sellers who fail to comply with the Consumption Code will be sanctioned by the competent authorities.

Government Ordinance No. 85/2004 which deals with consumer protection in conclusion and performing the distance contracts for financial services, as approved by Law No. 399/2004.
The foregoing laws are in line with the EU directives.

Law No. 312/2004 on the Statute of the National Bank of Romania (28.06.2004) - relating to the establishment and powers of BNR.
Emergency Ordinance No. 99 on Credit Institutions and Capital Adequacy (6.12.2006) - that governs the licensing, regulation and prudential supervision of credit institutions by BNR.
Regulation No. 4/2004 on the organization and operation of the Central Credit Register with the National Bank of Romania (07.04.2004), amended by Regulation No. 2/2007 - that governs the operation of the Central Credit Register of BNR.
Law No. 677/2001 for the Protection of Persons concerning the Processing of Personal Data and Free Circulation of Such Data - guarantees and protects the natural persons’ fundamental rights and freedoms, especially the right to personal, family and private life, concerning the processing of personal data. 
Government Ordinance No. 39/1996, amended by Law No. 178/2004 on the establishment and operation of the Bank Deposit Guarantee Fund - governs the establishment of the Deposit Guarantee Fund for deposits held by residents and non-residents and the powers and duties of the Fund.

Regulation No. 6/2006 (11.10.2006), issued by the National Bank of Romania (BNR) - deals with the issuance and use of electronic payment instruments and the relationships between the participants in the transactions with said instruments.
Ordinance No. 10/2004 on the judicial reorganizations and winding-up proceedings of credit institutions (22.01.2004)- governs the judicial reorganization and winding-up proceedings of credit institutions, constituted as Romanian legal persons, including their branches abroad.
(b) Enforcement Agency

Government Decision No. 755/2003 concerning the organization and the functioning of National Authority for Consumers’ Protection (ANPC) Since 1992, the ANPC (previously called the Office for Consumer Protection) has been coordinating and carrying out the strategy and policy of the Romanian government with regard to the enforcement of consumer protection in Romania. In the case of the Consumer Credit Law, according to the amendments enacted in December 2008, the ANPC is the competent authority responsible for supervising and controlling the activities of creditors and credit intermediaries. 

ANPC is empowered to receive complaints in relation with credit agreements and credit conditions. It is required to establish the procedures to process and analyze claims and to amiably solve the litigations involving consumers. It is also to provide consultancy relating to consumer protection and enforce the laws in this regard. ANPC’s ability to carry out its function in relation to consumer credit is stymied by lack of resources, expertise and co-operation from the competent authorities. 

While BNR is clear on the need to ensure that the banks and credit institutions comply with the consumer protection laws, there has been no active stance or action on the part of BNR in all the three areas of disclosure, dispute resolution and literacy vis-à-vis the financial system. The reason cited is that consumer protection is not its legal mandate. 


(c) Voluntary Organizations
While the ANPC is the central authority in the consumer protection field, GO 21 provides for the possibility to incorporate into the protection framework certain specified non-governmental organizations to protect consumers’ rights and legal interests. These consumer associations may develop and implement projects for consumer education and information, and represent consumer interests in consultative bodies organized at the central and local level. They may also commence actions before competent courts in order to defend consumers’ legitimate rights and interests.

The Consumption Code creates a special role for consumer protection organizations. It provides in Art. 29 that the consumers’ non-governmental organizations may be social partners with right of representation in the bodies constituted at central or local level, having a role in the domain of consumers’ protection, where the bodies of public administration are represented. 

A couple of consumer associations have started to engage in financial issues. However, they are unable to fulfill their role in the financial sector due to lack of proper funding and concerted effort to harness and utilize it.

	Recommendation
	(a) Role of Regulator

The BNR needs to work closer with ANPC and the professional associations in industry-wide initiatives related to disclosure, dispute settlement and literacy. BNR needs to also help build ANPC’s capacity on financial products and services provided by banks.

(b) Enforcement Agency

ANPC needs to enhance its capacity to deal with financial sector products and services through better skills and resources. 

(c) Voluntary Organization

The Ministry of Finance needs to provide reasonable, timely and stable funding to consumer protection associations dealing with rights of consumers in the financial system. The funding can also be channeled through the ANPC.


	Good Practice A.2
	Code of Banking Practices
a. There should be a principles-based Code of Banking Practices that is devised in consultation with the industry, and is monitored and enforced by a statutory agency.

b. Banks must publicize the Code of Banking Practices to the general public through appropriate means.

c. The statutory Code could be augmented by voluntary codes on matters such as facilitating easy switching of current accounts and a common terminology for the description of bank charges, services and products.

	Description
	There is no code of conduct for banks. ABR informed that they are in the process of finalizing a Code of Conduct/ Code of Banking Practices. They also informed that the Code had been sent for comments to BNR, ANPC, Data Protection Authority, commercial banks and Ministry of Finance. It was not clear when the Code will be passed and whether it is principles-based and how it will ensure its adequate monitoring and enforcement. 

The draft code was not sent to consumer protection associations for consultation and the steps for publicizing the code is unclear. Since a draft was not provided, it is not known whether the code is augmented by voluntary codes.

While the law is silent on the need for an enforceable Code of Banking Practices, there is sufficient legal basis for BNR to require banks to do so pursuant to Article 117 of the Credit Institutions Law and Article 15 of the Consumer Credit Law listed below.
Article 117 of the Emergency Ordinance on Credit Institutions and Capital Adequacy states-

Credit institutions shall conduct transactions with their clients only on contractual bases, acting prudently and in accordance with the specific legislation governing consumer protection. Contracts shall be drawn up so as to facilitate the understanding by clients of all contractual terms and conditions, in particular the liabilities undertaken by them in virtue of the concluded agreement. Credit institutions shall not require their clients to pay interests, penalties, commissions or other banking fees and charges, if these are not laid down in the contract.
Article 15 of the Consumer Credit Law also states-
Under the law, BNR is to supervise the fulfillment of the legal requirements, for the registration and issue of the authorization for the creditor or for the credit intermediary. BNR can withdraw the license or registration if the legal provisions regarding the authorization procedure or the provisions of this law are not fulfilled and it can include any other measures deemed necessary, in order to limit the prejudice to the economic interests of the consumers, including forcing the creditor to pay the liquidated damages resulting from the agreement or forcing the creditor which cannot observe the contractual obligations to assign its obligations to a third party. Article 22 provides that the BNR and the ANPC can issue methodological standards or statutory regulations which shall be published in the Official Gazette. 



	Recommendation
	There is a general tendency for most banking associations operating in the European Union of not adopting a Code of Banking Practices. The reason could be that the EU directives on credit and the provision of other financial services are detailed enough to ensure good practices. 

The reality is that, the enforcement capacity of countries are not quite the same and as a result, there are varying standards of consumer protection in Europe- especially in new members. It is thus appropriate for them to adopt their own Code of Banking Practices.

Codes of Banking Practices are generally adopted and enforced by middle income and developed countries such as Hong Kong, UK, New Zealand, Canada, South Africa and Australia. These codes are principles-based and their compliances are to be monitored by the regulatory authority, in the case of Hong Kong, or subject to jurisdiction of the ombudsman, in the case of South Africa and Australia. The links to some codes are provided below:
- Australia: http://www.bankers.asn.au/Default.aspx?ArticleID=446, 
- South Africa: https://www.fnb.co.za/legallinks/legal/cobp.html, 

The Codes generally comprise the following- 

· Governing principles and objectives of the code

· Banking ombudsman scheme and complaints-handling mechanism
· Good conduct relating to communication, privacy and disclosure

· Product and services
· Issues relating to cheque

· Issues on provision of credit
· Pins and passwords

· Cards, liability and merchant card services

· Internet banking
· Other services such as foreign exchange services

· Statements and account information
Also, plain language is used and the commitments are clear to an average customer. These codes are also widely disseminated and published on the website of the banks indicating clearly the commitment of the banks to comply with it, and the recourse mechanisms in the event of non-compliance.

The Code of Banking Practices to be issued by ABR should be in line with international good practices, and should address complaints by consumers. These include practices whereby:
· Fees for financial services (especially banking services) are excessive and not fully disclosed to consumers
· Lending rates on bank loans may be amended without disclosure to borrowers
· Loans are sold by brokers lacking sufficient accountability for the sale of financial products,
· Loans made by SMS (mobile banking) do not provide full disclosure to borrowers regarding the terms and conditions,
· Recourse mechanisms are not clear,
· Borrowers are generally not aware of the foreign exchange risks that they undertake,
· Remittances through currency offices are not always properly handled, and
· Data held by credit bureaus are not always kept confidential.
Banks should be required to provide a statement of compliance vis-à-vis the Code of Banking Practices.  Consumer associations ought to also collect data on the Code’s compliance to provide credible legitimacy to the enforcement of the Code by the banks.

	Good Practice A.3
	Balance between prudential supervision and consumer protection

Where prudential supervision and consumer protection are the responsibility of a single organization, the head of each function should be at the same level within the organization. The organization’s final position on the foregoing issues ought to be determined by the quality of the arguments made rather than the rank of the person making the argument. 

	Description
	Consumer Protection is not expressly mentioned as one of the duties of BNR in the Law No. 312/2004 relating to the establishment and powers of BNR, or the Emergency Ordinance No. 99/2006 on Credit Institutions and Capital Adequacy, or the Credit Institutions Law. Thus, this good practice is not applied.

However, according to the Consumer Credit Law, the ANCP is the competent authority to enforce the law. Under this law, BNR can withdraw the license of a credit institution if the provisions of this law are not fulfilled and it can include any other measures deemed necessary, in order to limit the prejudice to the economic interests of the consumers, including forcing the creditor to pay the liquidated damages resulting from the agreement or forcing the creditor which cannot observe the contractual obligations to assign its obligations to a third party. Article 22 provides that BNR and ANCP can issue methodological standards or statutory regulations which shall be published in the Official Gazette, Section 1. 

Apart from that, the Law on Banks (Art. 38) provides that in their activity, the banks shall be subject to the orders and regulations issued by the National Bank of Romania, given in application of the legislation on monetary, credit, foreign currency, payments, banking prudence, and banking supervision policies. The banks shall organize their whole activity in accordance with the rules of a prudent and healthy banking practice and with the requirements of the law.

BNR’s power is not confined to Romanian credit institutions. The Emergency Ordinance No. 99 on Credit Institutions and Capital Adequacy (Art. 60) provides that where the BNR ascertains that a credit institution from another Member State having a branch or directly providing services in Romania is not complying with the legal provisions adopted in Romania, it shall require the credit institution concerned to put an end to that irregular situation and shall also set a cut-off date for this.

Articles 299-302 of the same Ordinance provides for extensive provisions all designed to protect consumers who deal with Savings Banks for Housing. The provisions mirror the Consumer Credit Law since it does not apply to mortgage loans. In fact it goes beyond to empower the BNR to indicate the general conditions that the savings lending contracts ought to have, to approve amendments or supplements to those conditions, and to approve the introduction of any new product by these institutions.

Under Article 4 of the same law, the BNR can draw up, for its own needs, surveys and research studies on money, exchange rate, credit, as well as payment systems and credit institutions operations.



	Recommendation
	The power postulated in the Consumer Credit Law is clear and the ANPC needs to play an active role in the enforcement of its duties under this law and ensure that the provisions of this law are complied with. The BNR should collaborate with ANPC in order to help build its capacity on financial products and services.


	SECTION B
	DISCLOSURE AND SALES PRACTICES



	Good Practice B.1
	Know-your-Customer

A bank must gather, file or record sufficient information from the consumer to enable it to provide a recommendation or a product or service appropriate to that consumer. The level of information gathered should be appropriate to the nature and complexity of the product or service being sought by the consumer. The level of information must enable the bank to provide a professional service.

	Description
	Norm No. 3/2002 regarding ‘know-your-customer’ standards, modified by Norm No. 13/2003 (Arts. 12-34) regulates the gathering of information for customer identification as an integral part of risk management. In addition, banks collect information to fulfill the requirements of the regulations on Anti Money Laundering and Countering Terrorism Financing. However, the overall information collected from customers is rarely for the purpose mentioned in this good practice.

	Recommendation
	Banks need to develop a broader information base for providing better and more appropriate services and products to customers.

	Good Practice B.2
	Suitability

A bank must ensure that, having regard to the facts disclosed by the consumer and other relevant facts about that consumer, which the bank is aware of:

a. any product or service offered to a consumer is suitable to that consumer;

b. where it offers a selection of product options to the consumer, the product options contained in the selection represent the most suitable from the range of products available at the bank; or

c. where it recommends a product to a consumer, the recommended product is the most suitable product for that consumer. 

	Description
	The Consumer Credit Law and the Government Ordinance 21 are clear on the requirements for credit contracts destined to individuals. Art. 6 of the Consumer Credit Law provides that before signing the agreement, the creditor has the obligation to present the credit agreement he/she offers, the most adequate type and the total amount of credit, taking into account the financial status of the consumer, the advantages and the disadvantages of the suggested product, as well as the purpose of the credit.
During the meetings, a few banks indicated that they have up to 40 products they can offer the customers.

Though the legal provision requires this basic duty on the part of banks, anecdotal evidence suggests that most of the banks do not have trained staff that handle customers on an individual basis and do not have sufficient experience or skills to provide adequate information to customers. Customers rarely ask for additional information or other options. They are only keen to get the credit approved. Given the almost doubling of consumer credit in Romania across the banks, it is not an exaggeration to say that customers do not enjoy the luxury of information and that banks do not have enough time to provide their customers with adequate information.

	Recommendation
	A survey should be conducted, amongst other things, to determine the level of information required by customers and the information provided by banks generally.  The results of the survey will provide with useful data to address the problem of asymmetry of information and remedy it more effectively.

	Good Practice B.3
	Cooling-off Period

Unless explicitly waived by the consumer in writing, there should be a cooling-off period of at least seven or fourteen days associated with all credit products.

	Description
	There is no legal requirement on cooling-off period.  

	Recommendation
	This is one of the issues that should be covered by the Code of Banking Practices.

	Good Practice B.4
	Linked Sales and Tied Products

Whenever a bank requires an insurance policy to be taken by the borrower as a requirement of the loan, the consumer ought to have the freedom to choose the providers of the insurance products. This applies to other forms of linked sales and tied products, too.

	Description
	There is no legal requirement on linked sales and tied products. 

Article 10 of the Consumption Code bans selling a product to a consumer on the condition that they purchase an imposed quantity or another product or service simultaneously. It is also banned to provide a service to a consumer on condition that they have another service provided or that they purchase another product.
This good practice provides for the freedom of the customer to choose the provider of service for related products or compulsory products. 

	Recommendation
	This is one of the issues that should be covered by the Code of Banking Practices.

	Good Practice B.5
	Preservation of rights

A bank should not, in any communication or agreement with a consumer (except where permitted by applicable legislation), exclude or restrict, or seek to exclude or restrict:

a. Any legal liability or duty of care to a consumer provided under the applicable laws or regulations;

b. Any duty to act with skill, care and diligence owed to a consumer in connection with the provision of the financial services or products; or

c. Any liability arising from the failure to exercise the degree of skill, care and diligence that may reasonably be expected of it in the provision of the financial service or product.



	Description
	The Consumer Credit Law is silent on this. It is a universal principle that a person cannot contract out a legal requirement unless another law permits it.
The Consumption Code (Article 6) makes the conditions of the law compulsory on all providers of services. This could be a bar to contracting out of legal requirements.  

	Recommendation
	This is another issue that should be covered by the Code of Banking Practices and ought to be included in the Consumer Credit Law in future. 

Generally, customers of bank do not know whether banks can contract out of liability. Only informed customers will know of their rights and fewer still the legal requirements. 

Thus there is a clear requirement for the education of the customers of banks and also vigilant enforcement of some of the fundamental provisions of the law. A few cases of sanction with sufficient publicity will help to improve compliance and educate consumers too.



	Good Practice B.6
	Regulatory Status Disclosure 

Banks should disclose in all advertising, print, television and radio, the fact that they are regulated, and by whom.



	Description
	The Consumer Credit Law (Art.5) provides that in any advertisement and in any offer of credit agreements destined to consumers, displayed in public places, by which a person declares that he/she grants a credit or intermediates the signature of a credit agreement, and by which is indicated an interest or any other figures related to the credit costs, the APR should be mentioned clearly and intelligibly; the provisions of the Law No. 148/2000 on advertising, as amended and completed, should also be observed. The commercial purpose of this information should be clearly indicated using the usual language. 

There is however no legal requirement on banks requiring them to disclose whether they are regulated and by whom.  

 

	Recommendation
	This is another requirement that ought to be included in the Code of Banking Practices and in the Consumer Credit Law in future.

	Good Practice B.7
	Terms and Conditions

Before opening a deposit, current or loan account for a consumer, a bank must provide the customer with a copy of its general terms and conditions, and any terms and conditions that apply to the particular account. 

a. The terms and conditions should disclose details of the bank’s general charges, the bank’s complaints procedure, information about any compensation scheme that the bank is a member of, and an outline of the action and remedies which the bank may take in the event of default by the consumer.

b. The terms and conditions should include information, inter alia, on the methods of computing interest  rates paid or charged, any relevant non-interest charges or fees related to the product, any service charges, any restrictions on account transfers and the procedures for closing an account.

c. There must be clear rules on reporting of unauthorized transactions or stolen cards and rules relating to liability ought to be made clear at the point of agreement.

d. Insofar as possible the terms and conditions must be written in plain language, and always in a font size and spacing that facilitates easy reading.



	Description
	The Consumer Credit Law, art. 6(3), provides that before executing the agreement, the creditor must provide- a description of the credit condition, including the value of the credit, the value of the APR, the interest rate, the reimbursement schedule, and the objective of the debtor or the purpose for which the credit was requested.

Article 8 requires the contract to include the following information, amongst other things:
· The conditions under which the APR can be modified. In case the value of the APR cannot be established, the consumer must be informed, by means of the written agreement, about the credit limit, the yearly interest, the applicable costs upon signing the agreement and the conditions under which such costs can be modified, and the termination procedure of the credit agreement.
· A list containing the value, the number and frequency, or the dates of the payments that the consumer must make in order to reimburse the credit, as well as the interest and other costs.

· A list of the cost items indicated under article 4, paragraph (2) and which correspond to the consumer, except for the costs due by the consumer for the failure to observe one of the undertakings included in the credit agreement, and which are not included in the APR calculation, but which are owed by the consumer under certain conditions, as well as the indication of such conditions. 

The Government Ordinance 21 amended in December 2008 requires a creditor or credit intermediary to disclose the draft contract agreement before signing it. The agreement should include information of the credit’s interest rate as well as all the specific commissions, tariffs, fees or any other costs applicable to the product; the formula for the determination of variable interest rates, including the reference index; clauses regarding the costs for any account operation such as deposits, withdrawals or administration expenses; a clause stating that the financial service provider cannot increase commissions, fees and other charges that are mentioned in the agreement or introduce new ones. In addition, providers are not allowed to amend the agreement unilaterally but have the obligation to send a prior notice to the consumer and conclude an addendum to the agreement. There is also a requirement that all clauses in the agreement be written in a visible and easy-to-read manner, using a font size of at least 10 points. 
However, the contract agreement is not required to include other important provisions for consumer protection, such as: the bank’s complaints procedure, information about any compensation scheme that the bank is a member of, an outline of the action and remedies which the bank may take in the event of default by the consumer, rules on reporting of unauthorized transactions or stolen cards, rules relating to liability, or the existence of a cooling-off period (a period where consumers can withdraw from the contract with little or no damage). 


	Recommendation
	The contract agreement should cover the aforesaid information including that relating to credit cards.

In this regard standardizing contracts for common products is critical. ABR embarked on this attempt 5 years ago but the efforts were abandoned. ABR ought to be required to start this process and expedite this.

	 Good Practice B.8
	Key Facts Document

Banks should have a single-page Key Facts Document, written in plain language, in respect of each of its product and the document must be given to the consumer prior to the opening of any account or the drawing down of a loan.



	Description
	While Article 6 of the Consumer Credit Law requires the disclosure of key information to customer before execution of the agreement, there is no requirement for a key facts document.

	Recommendation
	The Code of Banking Practices ought to include this requirement.

	Good Practice B.9
	Guarantees 

No advertisement by a bank should describe a deposit or the interest rate payable on a deposit as guaranteed or partially guaranteed unless:
a. There is a legally enforceable agreement with a third party who undertakes to meet the consumer’s claim as stated in the advertisement. 

b. The advertisement states that the guarantee is from a connected party of the bank.



	Description
	Currently there is no legal requirement on this. Art. 68 of the Consumption Code provides that advertising must be decent, correct and drawn up in the spirit of social responsibility. Article 69 prohibits deceitful advertising. 

However, the current law is not as specific as the good practice mentioned above.

	Recommendation
	The Code of Banking Practices ought to provide for this.

	Good Practice B.10
	Professional Competence

Bank staff who deal directly with consumers and the marketing staff of banks must be familiar with all regulatory and legislative requirements relevant to their work and also with the details of the products that they are selling or promoting to avoid mis-selling and misrepresentation. Regulators and industry associations should collaborate to establish and administer minimum competency requirements for bank staff.



	Description
	The Romanian Banking Institute was established according to the BNR’s strategy for professional banking training, and it has developed robust training programs for the banking industry. 
Apart from that, BNR has its own programs of professional training. 
Some of the key operational risks identified by the BNR in its 2006 Annual Report are: (i) insufficient staff or large staff moves; (ii) non-observance of BNR Norm No. 3/2002 on “know-your-customer” rules.


	Recommendation
	Products of banks differ from each other and generalized training is never sufficient for the purposes of this good practice. Banks ought to ensure that their employees are well trained and banks ought to undertake this as a duty in the Code of Banking Practices.


	SECTION C
	CUSTOMER ACCOUNT HANDLING AND MAINTENANCE



	Good Practice C.1
	Statements

Unless agreed in writing with the customer, a bank must issue a statement over every account operated by it either monthly or annually. 

a. The statement must set out all transactions over the account during the period covered by the statement; and details of the interest rate(s) applied to the account during the period covered by the statement. 

b. In the case of current account and credit card account, statements must be issued monthly. 

c. Credit card statements must set out the minimum payments required and the total interest costs that will accrue, if the cardholder makes only the requested minimum payment. 

d. Mortgage account statements should clearly indicate the amount paid, the outstanding amount and the allocation of payment to the principal and interest and, if applicable, tax accruals. 

e. Banks must notify customers of inactivity of accounts and provide final notice if the funds are to be transferred to the government.



	Description
	There is no legal provision or code of good practice requiring the above but generally banks provide monthly statements. However, the nature of mortgage account statements could not be ascertained.

	Recommendation
	These 5 requirements ought to be included in the Code of Banking Practices.



	Good Practice C.2
	Notification of changes in interest rates and non-interest charges

Consumers should be notified of changes in the interest rates paid or charged on their accounts in advance and as soon as practicably possible. Consumers should be notified of changes in non-interest charges at least 30 days in advance of the effective date.



	Description
	Article 9 of the Consumer Credit Law states that the consumer must be informed in writing on any modification occurring during the validity period of the credit agreement, affecting the yearly interest or the costs occurring after the date the credit agreement was signed, on the moment such modification occurred. This notification must be sent by registered mail with acknowledgement of receipt or by means of a bank statement, provided to the consumer, free of charge. This information is provided to the consumer, in case of tacitly accepted overdrafts, when the latter are extended over a period exceeding 3 months.
Despite this provision, there was a rampant practice where interest rates were changed without providing sufficient notice to consumers. As a result of this recurrent practice, the Government Ordinance 21 was amended by December 2008 in order to prohibit financial service providers from increasing commissions, fees, prices and other charges that are mentioned in the agreement or from introducing new charges not mentioned in the agreement. In addition, the Ordinance now states that variable interest rates may only fluctuate according to the reference interest 

About 50% of the retail loans are denominated in foreign currency and the consumers do not fully comprehend the foreign exchange risk let alone the fluctuation in interest rate. 

	Recommendation
	ANPC should closely monitor the compliance with the requirements of the provisions in the Consumer Credit Law and the Government Ordinance 21.



	Good Practice C.3
	Consumer Records

A bank must maintain up-to-date consumer records containing at least the following:

a. a copy of all documents required for consumer identification and profile;

b. the consumer’s contact details;

c. all information and documents prepared in compliance with the Code of Banking Practices;

d. details of products and services provided to the consumer;

e. all correspondence with the consumer and details of any other information provided to the consumer in relation to the product or service;

f. all documents or applications completed or signed by the consumer;

g. copies of all original documents submitted by the consumer in support of an application for the provision of a service or product; and

h. all other relevant information concerning the consumer.

The duration for retaining these documents must be legally provided. The consumer records must be readily accessible.

	Description
	Norm No. 3/2002 regarding “know-your-customer” standards (Art. 35-45) provide for the collection of some of this information. 

Article 121 of the Emergency Ordinance on Credit Institutions requires each credit institution to draw up and keep, either at its registered office or at its branches, one copy of the contractual documents, the internal documentation on the transactions performed, the daily records of entries for every client indicating at least the nature of the transactions carried out and the amount due to or receivable from the client or the credit institution, as well as any information regarding its business relations with clients and other entities that the BNR might lay down in its regulations.



	Recommendation
	The existing rules should be improved in order to fully comply with the good practice cited above.

	Good Practice C.4
	Checks

a. The issuance and clearing of checks must be based on clear legal rules.

b. Banks must act fairly and reasonably when dealing with dishonored checks and honor checks without inquiry as long as the legal requirements are met.

c. Banks must inform customers upfront of the consequences of issuing a check without sufficient funds.

d. Banks must credit consumer accounts when a deposited check clears, within the hold period allowed by law.

e. Banks must promise to return funds to a consumer checking account with in agreed number of business days when something goes wrong with a check.

f. Where necessary, there must be rules and regulation to cap the charges on check issuance and clearance.



	Description
	Ordinance No. 11/1993 regarding changes in Law No. 59/1934 on checks deals with these issues in Articles 7 and 18. 

	Recommendation
	No recommendations.

	Good Practice C.5
	Debt Recovery 

a. The customer must be protected against abusive debt collection practices by the bank or third-party debt collectors. 

b. The type of debt that can be collected, the person who can collect the debts and the manner in which debt can be collected must be indicated to the customer at the time the transaction is entered into.

c. The right of debt collector to contact anyone else about a customer’s debt must be indicated and the type of information they may seek must also be provided.

d. There ought to be legal rules prohibiting debt collectors from using false statements when collecting a debt, using unfair practices, giving false credit information to others, including a credit bureau. 



	Description
	Article 10 of the Consumer Code deals with credit agreements for purchase of goods and requires an additional notice of 30 days after failure to pay, before legal action can be brought. The notice must indicate the reasons for the proposed action and the request for return of the goods. The law also requires the seller to refund to the creditor the equivalent value of the good repossessed. 

Apart from the above provisions, the law is silent on recovery processes and the right of consumers. 



	Recommendation
	The requirements of this good practice should be incorporated in the Code of Banking Practices and should be enforced through self declaration of compliance and monitoring.

	SECTION D
	PRIVACY AND DATA PROTECTION



	Good Practice D.1
	Sharing Customer’s Information

a. Banks must inform the consumer of third-party dealings for which the bank must share information regarding the consumer’s account, such as legal enquiries by a credit bureau.

b. Banks ought to explain how they use and share customers’ personal information, and banks must be committed not to sell or share account or personal information to outside companies that are not affiliated with the bank for the purpose of telemarketing or direct mail marketing.

c. The law ought to allow a customer to stop or "opt out" of certain information sharing within or between financial groups, and the banks ought to inform the customers of their option. 

d. The law should prohibit disclosure of information of customers by third parties.
Permitted Disclosures

a. The law ought to state specific procedures and exceptions concerning the release of customer financial records to government authorities.

b. The law ought to provide for penalties for breach of banking secrecy.



	Description
	Articles 111 to 121 of the Credit Institutions Law deals with these issues in detail.

Permitted disclosure include those made to Credit Bureau, Payments Incidents Bureau, Deposit Guarantee Fund, auditor, supervisory agents, and those made in relation to criminal proceeding, anti-money laundering and countering terrorism financing.

Apart from the above, the Law No. 677/2001 for the Protection of Persons concerning the Processing of Personal Data and Free Circulation of Such Data also provides for further details on these issues. Article 8 of the law provides clearly that -The processing of the personal numerical code or of other personal data having a function of identification of general implementation can be carried out only if, the data subject has given in an express manner his/her consent; or the processing is expressly stated by a legal text. 

	Recommendation
	The Code of Banking practices ought to provide clearly that Banks ought to explain how they use and share customers’ personal information, and banks should be committed not to sell or share account or personal information to outside companies that are not affiliated with the bank for the purpose of telemarketing or direct mail marketing.



	Good Practice D.2
	Credit Bureaus

a. Banks must ensure the accuracy and credibility of the information that it shares.

b. Credit bureaus must comply with the timeliness of updating information of consumers.

c. Customers’ records should be kept confidential and only be provided for permitted and lawful purposes. 

d. There ought to be clear procedures and rules on the retention period of credit records, and customers must be informed about the retention period. 

e. Customers must have access to their credit reports and be provided with a copy of their reports on conditions that are transparent.

f. There must be established procedures for correcting mistakes on a customer's credit report.



	Description
	The Central Credit Registry (CCR) is a structure operating since 1999 under the supervision of BNR specialized in collecting, storing and centralizing information on the exposure of every credit institution in the Romanian banking system to the debtors that were granted loans and/or have commitments totaling more than the reporting threshold or on payments overdue more than 30 days, regardless of the amount, by the individuals against which credit institutions’ exposures are lower than RON 200 million, as well as information on card frauds committed by cardholders.

In compliance with Government Ordinance No. 27/2002 on the petition approach procedures, and Law No. 677/2001, in 2006 the BNR’s Financial Stability Department provided 1,710 individuals with the information requested on the data entered in the CCR database on their name, compared to 682 individuals in 2005 (BNR 2006 Annual Report). 

On August 16, 2004, the Romanian Credit Bureau (RCB) was launched as a private entity of public interest created by a number of banks, aimed at keeping a database of bad debtors for the banking system, available on request to the credit institutions, for the assessment of credit risk. The bureau is moving to the 3rd Phase, where they will be doing credit scoring. All banks are members of the bureau and non-banks are also members. The credit bureau reserves the right to determine the suitability or fit and properness of institutions that want to participate in the bureau. The bureau collects both positive and negative information.

The main legal provisions related to the RCB are the following:

· On accuracy- Decision No. 105/2007 regarding the processing of personal data in systems such as credit bureau, arts. 3-9. 
· On timeliness of update- Law No. 677/2001, art. 4. 

· Confidentiality of data- Law No. 677/2001, art. 19
· On retention period- Law No. 677/2001, arts. 5,12. 

· Access to information by customer- Law No. 677/2001, art. 13

· On procedures for correcting mistakes- Law No. 677/2001, arts. 14 – 18

The RCB functions as the processing centre and customers are required to deal with their banks in the areas of dispute relating to inaccuracy of data. Though the banks mentioned that they do have an internal dispute resolution mechanism to deal with customer complaints, there is no statutory or other forms of requirement on the banks to have the system in place.
It is also unclear as to how many customers actually know that they can dispute the accuracy of the reports in their credit record and how to go about it. Not many consumers understand fully or realize the implication of failure to pay on time and the impact of a bad credit record.


	Recommendation
	The requirements of this good practice ought to be included in the Code of Banking Practices. 

Consumer assocations should work to increase awareness of consumers on the credit behavior, implication and rights vis-à-vis credit bureau. The credit bureau is a private organization and they will not be willing to spend money on consumer awareness. It is a duty of the industry and the regulator to ensure that there is sufficient knowledge on this amongst customers of banks. 

Banks should provide for a simple and efficient mechanism for resolving disputes resulting from inaccuracy of data. There ought to be a dedicated unit in the bank and customers should know where to go to deal with inaccuracies. This ought to be part of the more comprehensive internal dispute resolution mechanism banks should be mandated to have.

	SECTION E
	DISPUTE RESOLUTION MECHANISMS



	Good Practice E.1
	Complaints Procedure

A bank must have in place a complaints procedure. Banks must:
a. Have a written procedure for the proper handling of complaints that have not been resolved in 5 days.  

b. Acknowledge each complaint in writing within 5-10 business days of the complaint being received. 

c. Provide the complainant with the name of one or more individuals appointed by the bank to deal with the complaint until it is resolved or cannot be processed any further. 

d. Provide the complainant with a regular written update on the progress of the investigation of the complaint at intervals of not greater than 10 business days.
e. Within 5 business days of the completion of the investigation of the complaint, advise the complainant in writing of the outcome of the investigation and, where applicable, explain the terms of any offer or settlement being made. 

f. Have a summary of the bank’s procedure for handling complaints in the bank’s terms of business. 

g. When it receives a verbal complaint, offer the consumer the opportunity to have the complaint treated as a written complaint. However, a bank may not require that a complaint be put in writing. 

h. Maintain an up-to-date record of all complaints subject to the complaints procedure. This record must contain the details of each complaint, a record of the regulated entity's response(s), any other relevant correspondence or records and the action taken to resolve each complaint. These records should be reviewed from time to time by the bank supervisor or regulator.



	Description
	The interviews with banks revealed that, although banks have an internal procedure for dealing with consumer complaints, it is not published or publicized. They indicated that they do keep record of complaints and supervisors from BNR do look at them occasionally. However, the anecdotal evidence of customers and consumer associations indicated that this is one of the weakest points in the banks.

The absence of a Banking or Financial Sector Ombudsman further weakens the right of consumers to seek redress. 



	Recommendation
	It is critical for each bank to adopt a mechanism for handling complaints and comply with it. This procedure ought to be standardized with all banks and incorporated in the Code of Banking Practices. 

BNR should review the record of complaints in banks to identify the major issues customers are confronting, and those which are likely to become big consumer confidence issues, apart from indicating the areas where banks may have weaknesses in their internal systems.

Many banking supervisors either through the Code of Banking Practices or through their general supervisory powers deal with customer complaints. For instance, the supervisors in South Asia and Asia leave complaints forms in bank branches so that the public can complaint directly to the banking supervisors. Some have a unit dedicated to deal with consumer complaints against supervised financial institutions, even if the objectives of the Bank supervisor do not expressly mention consumer protection as a mandate. 



	Good Practice E.2
	Formal Claims Dispute Mechanisms

a. A system should be in place that allows consumers to seek affordable and efficient third party recourse in the event they cannot resolve an issue with the bank, which could be a banking ombudsman.

b. The role of a banking ombudsman or equivalent institution vis-à-vis consumer complaints must be in place and made known to the public. 

c. The ombudsman's impartiality and independence from the appointing authority and industry must also be assured.

d. The enforcement mechanism of the decisions of the ombudsman or equivalent institution and binding nature of the decision on banks must be in place and publicized.



	Description
	This area is the Achilles heel of the Romanian Banking system.
The Consumer Credit Law provides for avenue to complain to ANPC. The Consumption Code and all other laws provide that consumers can bring action against the credit provider and banks in the court of law. The legislation also provides that some of the contraventions can be prosecuted under the Civil Code, Criminal Code and the Commercial Code. The issues confronting an average Romanian bank customers is as follows-

Disclosure and Consumer Awareness

· There is no Code of Banking Practices that can provide guidance on rights of customers when dealing with banks. There are not many customers who can read and fully understand the Consumer Credit Law or the Consumption Code.

· There is no effective consumer awareness or literacy campaigns that help customers to understand banking products and services better and avoid problems in the first place.

· There is currently no independent publication by BNR on the costs, risks and benefits of financial products and services, whereas a couple of consumer associations have just started to publish some informational materials on financial issues. 

· There is also not evidence of partnership between BNR and NGOs on improving consumer awareness in this area.  

· There is no data available on the types of problems faced by bank customers to date. There is only anecdotal and general reference to the type of problems faced. Consumers have no reference point

Dispute Settlement

· Not many customers have the knowledge to know that their rights have been infringed. Even if they know, they have very little avenues to pursue their claims. 

· There is no small claims court as in many countries, which enable an affordable means for a common man to bring action against sellers, service providers and corporations.

· The legal system in Romania is undergoing reforms to improve its efficacy and efficiency, including dealing with the inordinate delay in the settlement of disputes. It takes 32 procedures, 537 days and 22.7% cost of claim to make a claim on a contract in Romania (Doing Business Report 2008). As such, one cannot rely on courts to provide any relief to bank customers, unless the customer is of means. There are very few reported cases of action by customers against banks.

· There is no established and thriving mediation process in Romania that provides an alternative avenue for customers to deal with their plights. The biggest drawback of mediation, though, is that parties must agree to use the mediation and must agree to be bound by the decision.

· There is no Financial Ombudsman. All complaints are dealt by ANPC. ANPC has no resources or skills to deal with consumer complaints effectively.

· There are no voluntary organizations or consumer protection associations which are well funded or have enough resources and skills to assist customers with their complaints or legal action against banks. 

BNR does not have a comprehensive report of complaints and actions, if any, brought against a bank and the type of issues that emerge from them. ANPC was not able to provide a breakdown of the type of complaints relating to banking or financial institutions.

ABR informed that they are in the process of establishing the Banking Ombudsman.  An expert from the Ombudsman in UK and member of the FIN Net Steering Committee had provided expert views on the setting-up and best practices. 

Issues

There has been a delay in the setting-up of the Ombudsman. It is also unclear as to how ABR is going to deal with the funding mechanism and also the dealing with public confidence in an institution that is funded by the banks and which is required to arbitrate between the banks and customers. 

Another important issue is how the Ombudsman can effectively mediate and ameliorate the problems faced by bank customers, without clear codes on banking practices and standardized contracts. In many countries the basis for the Ombudsman’s jurisdiction and guidance is a code of banking practice that is binding on all banks.  



	Recommendation
	Ensure that a principles-based Code of Banking Practices is issued as soon as possible, and that it has the endorsement of the BNR.
Ensure that the standardization of terms and conditions in common products is done as soon as possible.

Public funding may be needed for the Ombudsman to provide it with legitimacy in the eyes of the public and also to ensure that the Office of the Ombudsman does not owe its allegiance to the pay masters. BNR ought to be consulted on the qualification and disqualification of the Ombudsman.

The Office of Ombudsman ought to be adequately publicized. The Ombudsman should be mandated to collect and integrate data on complaints and on issues of dispute, and provide a copy to ABR, BNR and ANPC.



	SECTION F
	GUARANTEE AND COMPENSATION SCHEMES



	Good Practice F.1
	Depositor Protection

a. There must be a clear provision in the law to ensure that the regulator can take prompt corrective action on a timely basis.

b. The law on deposit insurance must be clear on the amount of deposit and the type of deposits that are covered under the law.

c. There must be an effective mechanism in place for the pay-out of deposits protected by the guarantee on timely manner.

d. In the absence of deposit insurance, there must be an effective and timely payout mechanism in the event of insolvency of a bank. 



	Description
	The relevant legal provisions can be found in the Ordinance No. 39/1996 regarding the settlement and the functioning of the Bank Deposit Guarantee Funds, arts. 3, 4, 5, 6, 16-25, 43, 44 and the Ordinance No. 10/2004 regarding the legal procedure of reorganization and bankruptcy of credit institutions, arts. 37 and 38. There are no practical examples to evaluate whether this good practice can be realized in the event of a failure of a bank. However, the legal provisions and procedures are comprehensive and meet the requirement of this good practice.

A Bank Deposit Guarantee Fund was set up in 1996 for the purpose of guaranteeing the reimbursement of deposits in Romanian Lei and foreign currency, opened with the banks by natural persons (residents or foreigners), and starting in July 2004, by legal persons as well. 

The Fund is financed by regular contributions paid by all the Romanian banks and subsidiaries of foreign banks operating in Romania, authorized to open deposits, according with the provisions of the Banking Law. In case a bank fails to provide the payments requested by its clients, the Fund guarantees the reimbursement of the bank’s obligations, within the regulated limit, regardless of the number, the currency or the size of deposits. The reimbursed amount also includes the interest earned on the respective deposits up to the moment of insolvency.


	Recommendation
	No recommendations.

	Good Practice F.2
	Insolvency

a. Depositors ought to enjoy higher priority than unsecured creditors in the liquidation process of a bank.

b. The legal provisions on the insolvency of banks ought to provide for expeditious, cost effective and equitable provisions to enable the timely refund of deposits to depositors.



	Description
	This practice is covered by the Ordinance No. 10/2004 regarding the legal procedure of reorganization and bankruptcy of credit institutions (arts. 37 and 38).
The legal provisions are complete. It is unclear from Article 38 whether depositors enjoy higher priority compared to other unsecured creditors. This issue would be academic as the Bank Deposit Guarantee Fund would have provided the guaranteed amount to depositors.

	Recommendation
	No recommendations.

	SECTION G
	CONSUMER EMPOWERMENT   

                                                           

	Good Practice G.1
	Financial Education in Schools

Information about basic financial products such as current and deposit accounts, leasing contracts, term loans and mortgages and credit cards, as well as how to calculate and compare interest rates should be taught in schools.



	Description
	Currently there are plans to include financial literacy in school curriculum but there has been no progress beyond the submission of the proposal by ANPC to the Ministry of Education and Research. 

	Recommendation
	There is a need for ANPC to further pursue this matter based on a literacy survey. The Romanian Banking Institute should also collaborate in this matter, providing financial training and teaching materials to primary and secondary school teachers. The experience of other countries in Europe can set the tone for the inclusion of financial education in school curriculum.

	Good Practice G.2
	Financial Education through the Media

a. Print and broadcast media should be encouraged to actively cover issues related to retail financial products.

b. Regulators and/or industry association should provide sufficient information to the press to facilitate analysis of related issues.



	Description
	At the moment, other than the Romanian Financial Directory published by the Banking Association, some voluntary commentary by legal and accounting firms on laws and performance of banking system, and some leaflets and informational materials limitedly distributed by consumer NGOs, there is nothing that reaches the common man. The Money Channel like the Bloomberg targets the more sophisticated financial customers.
It is unclear as to how much ABR and BNR communicate through the media.

There is also a general view that the reporters are not too well versed with the financial issues in the Romanian banking system to effectively communicate the issues to the general public.

	Recommendation
	The financial literacy level, the appetite for financial news and consumption habit of such news are not known for sure in Romania.

	Good Practice G.3
	Formal Consumer Information Resources

a. Financial regulators should devise, publish and distribute information resources for consumers that seek to improve awareness by providing independent information on the costs, risks and benefits of financial products and services.
b. Public education on consumer awareness in the area of financial services by non-governmental organizations should also be encouraged.



	Description
	There is currently no publication by BNR on the aforesaid. There is also not evidence of partnership between BNR and NGOs on consumer awareness. This is largely due to the policy decision of BNR to regard consumer protection as not one of its legal mandates.

	Recommendation
	The theoretical conflict is significantly overstated by those who argue for keeping the prudential regulation and consumer protection separate. The ultimate purpose of setting prudential standards for banks and insurers is to make them reasonably safe homes for deposits or for long-term savings. Prudential regulation does not seek to achieve some higher good, unrelated to the interests of customers of financial institutions.



	Good Practice G.4
	Financial Inclusion

Participation in the financial system, at the very minimum by operating a current account, is increasingly necessary in order to participate fully and effectively in society. 

Initiatives to bring the un-banked population within the financial system are necessary to combat financial exclusion. 



	Description
	The branch network of the banks in Romania is extensive. For instance, Post Bank has 1400 branches; BRD has 500 and BCR about 700 branches. However, it is not clear how many people have bank accounts. This could only be determined through a country-wide survey on this, which would also give insights on the reasons for not having bank accounts.

	Recommendation
	A financial inclusion survey would be useful.

	Good Practice G.5
	Financial Consumer Advocacy

In the development of financial sector policies, Government and State Agencies need to consult with industry and consumer interests, in order to develop proposals that meet the needs and expectations of these key stakeholders.
In the interest of better public policies, consumers ought to be actively involved in the policy development process. Thus, it is appropriate for the government to either provide appropriate funding to NGOs for this purpose, or to create a special entity to lobby on behalf of consumers in the policy-making process.



	Description
	GO 21 deals with NGOs, and the following is provided-

In order to achieve their constitutional aim, consumer protection associations enjoy certain rights and are bound to meet certain obligations, including the following:

· the right to be offered logistical support by bodies of the local and central public administration in order to achieve their objectives;

· the right to request the competent authorities to take measures that will lead to a halt in the production or the withdrawal from the market of products or services failing to meet the quality levels mentioned in the documents required by the Law, or those endangering the life, health or safety of consumers;

· the obligation to inform the public opinion, via the media, about faulty quality of products and services, as well as about the noxious consequences of such products to consumer;

· the right to initiate court actions in defense of the legitimate rights and interests of consumers.

Likewise, GO 21 specifies that the consumer protection consulting bodies may be organized at level of offices included in the organization chart of the consumer associations or organizations; and that they carry out their activities free of charge, to the benefit of consumers, which might include information, recommendations and advice on issues related to the acquisition of products or services. The law goes further and provides that one consumer protection advisory board shall be established at each central and local level – at the levels of counties, towns and communes. The advisory boards are to make sure consumer protection policies are devised and actions of various public administration bodies are correlated with the actions of non-governmental organizations.

Chapter IV of the Consumption Code deals comprehensively with the organizational framework of non-governmental organizations and their funding and operations. The relevant provisions amongst other things stipulate that:
The consumers’ non-governmental organizations may be social partners with right of representation in the bodies constituted at central or local level, having a role in the domain of consumers’ protection, where the bodies of public administration are represented. 

The management staff and the employees of specialized bodies of public administration, as well as of the disconcerted public services of ministries or of authorities, having tasks in the domain of consumers’ protection, are not entitled to occupy positions in the management bodies of the consumers’ non-governmental organizations. 

The authorities of public administration having tasks in the domain of consumers’ protection may confer with the consumers’ non-governmental organizations on drawing up the general provisions and procedures with respect to:

a. knowing the consumers’ requirements on the sorts and quality of products and services; 

b. forming a correct attitude of the economic agents taking part in the manufacturing and sale of products and in the supply of services, with respect to their quality; 

c. preventing abusive commercial practices and advertising which might affect the legitimate rights and interests of the consumers. 

The Code also prescribes that the consumers’ non-governmental organizations have the following rights to:

a. receive logistical support from the bodies of central and local public administration, in order to reach their objectives; 

b. receive money from the state budget and from local budgets; 

c. be consulted for the elaboration of projects of normative acts, standards or specifications, which define the technical and qualitative characteristics of the products and services meant for consumers; 

d. bring actions into court in order to defend the legitimate rights and interests of the consumers; 

e. obtain information on the price and on the quality characteristics of products and services, in order to help the consumer take decisions on acquiring them. 

There are more than enough legal provisions extolling the virtue of consumer protection NGOs, their role, rights and duties and powers. However, in reality, there are very few active associations that deal with consumer issues in the financial sector.



	Recommendation
	While there are many NGOs for consumer protection, there are only a couple of them which have engaged in the financial sector amongst other consumer protection issues. If NGOs are to be effective in financial services, they should specialize in the financial sector. 

There should be incentives and funding schemes to encourage NGOs to specialize in consumer protection in financial services.



	Good Practice G.6
	Establishing a Baseline for Measuring Financial Capability

In order to ensure that financial consumer protection, education and information initiatives are proportionate and appropriate, and in order to measure the effectiveness of those initiatives over time, it is necessary to measure financial capability, by way of a large-scale market research project, and to repeat that measurement periodically. 

Financial capability means being able to manage money, keep track of your finances, plan ahead, and choose financial products and stay informed about financial matters
.



	Description
	This is not done at the moment.

	Recommendation
	The National Institute of Statistics could take the lead in conducting a national survey with collaboration of the Romanian Banking Institute and input from financial supervisory agencies. The financial literacy survey should be used to identify vulnerable parts of the Romanian population, design a financial education program, and later measure the effectiveness of consumer protection initiatives.

	SECTION H
	COMPETITION AND CONSUMER PROTECTION

                                                           

	Good Practice H.1
	Regulatory policy and competition policy

Financial regulators and competition authorities should be required to consult with one another for the purpose of ensuring the establishment and pursuit of consistent policies regarding the regulation of financial services.



	Description
	The Credit Institutions Law provides for adequate exchange of information.

	Recommendation
	No recommendations.

	Good Practice H.2
	Review of competition

Given the key significance of the retail banking sector to the economy as a whole and to the welfare of consumers-

a. Competition authorities should maintain a watching brief on competition in that sector. 

b. Competition authorities should conduct and publish periodic assessments of competition, and make recommendations on how competition can be enhanced.

	Description
	Currently there is no requirement for this other than the general mandate of the Competition Council under the Competition Law.



	Recommendation
	The Competition Council needs to be urged to watch the competition in the sector and also to publish the assessment it carries out.


Romania: Consumer Protection in Non-Bank Credit Institutions

Introduction

Non-Bank Credit Institutions (NBCIs) are commercial joint stock companies which are allowed to provide credit in Romania, including consumer loans, mortgages, micro-credit, factoring, financial leasing and pawn loans. However, they are not allowed to take deposits. Since 2006, these companies are explicitly supervised by the National Bank of Romania (BNR).

The overall share of Non-Bank Credit Institutions in the financial sector of Romania is low. Table 2 gives an overview of the main institutions, where leasing companies and other institutions engaged in financing are part of the NBCIs.

Table 2:  Market share of financial institutions in 2002 - 2007 (% in total assets)

	Type of Institutions
	2002
	2003
	2004
	2005
	2006
	2007

	Credit institutions
	86.3
	84.8
	83.9
	83.7
	83.8
	82.2

	Leasing companies
	4.1
	5.0
	6.8
	6.8
	5.6
	7.7

	Insurance companies
	4.2
	4.9
	4.4
	4.1
	4.1
	4.0

	Financial investment companies
	4.0
	4.0
	3.0
	3.3
	3.8
	3.8

	Investment funds
	0.2
	0.2
	0.5
	0.3
	0.5
	0.4

	Other institutions engaged in lending activities
	1.2
	1.1
	1.4
	1.8
	2.2
	2.1


Source:  NBR, Financial Stability Report, 2007 and 2008
Table 3 shows that there is a low share of institutions that conduct consumer lending (11.91 per cent of the overall financial activity of the NBCIs). The largest share of institutions conducts financial leasing, which is mostly directed at corporations and entrepreneurs. Only 4 percent conducts mortgage lending. Many of the NBCIs are actually subsidiaries of international banks that have entered the Romanian market.

Table 3: Structure of NBCI Credits by Activity (in percentage)
	Type of Activity
	2007

	Financial leasing
	81.89

	Consumer loans and installment sale
	7.73

	Transaction loans
	3.49

	Mortgage loans
	3.99

	Factoring, discount and forfeiting operations
	1.14

	Loans for equipment purchase and stocks refinancing
	0.85

	Microfinance loans
	0.11

	Other loans
	0.80

	Total
	


 Source: National Bank of Romania, Financial Stability Report 2008
Systemic risk stemming from Non-Bank Credit Institutions is considered to be low, according to BNR. BNR holds that since 2006, the NBCIs have come under close supervision. That year, the BNR also introduced organizational changes, by establishing the Non-Bank Financial Institutions Inspection Division within the Supervision Department. In its 2007 Financial Stability Report, the BNR holds that the systemic risk generated by these institutions is low, and that the concentration and currency exposure are higher in these institutions than in banks, but these risks are expected to mitigate after the inclusion of the NBCIs in the supervisory scope of the BNR (BNR Annual Report 2006, p. 35). The activities of the NBCIs are considered to be less likely to generate systemic shocks, as they have altogether a very small share in the overall financial system. In general, the risks encountered in the NBCI industry are the same as in banking.

Legislative and Institutional Arrangements

Regulation of Non-Bank Credit Institutions has been strengthened over the last year. Since 2006, there has been considerable activity to regulate the NBCIs on nearly every aspect of activity covered (including organizational set-up and minimum capital requirements). NBCIs are subject to the Ordinance No. 28/2006 governing certain financial and fiscal measures, dated  26 January 2006 (Title I: Provisions on lending activity performed by non-bank financial institutions) and a number of other regulations, orders and norms, depending on their activities. For instance, leasing companies are subject to the Government Ordinance No. 51/1997 of 28 August 1997, amended by Law No. 287/2006 (the “Leasing Law”); and microfinance companies are subject to the Government Ordinance No. 40/2000 on Licensing Credit Agencies to Manage Funding for Micro-Credit. 
Ordinance No. 28 prescribes the organization of NBCIs. Per law such companies have to be joint stock companies. The Ordinance mandates activities that are allowed (such as financial leasing, issuance of guarantees, pawn loans, consumer loans, mortgage loans, micro-credit, card issuance, among others). The Ordinance also states what types of activities are forbidden, the most important one is deposit-taking. Further, it sets up requirements for 3 different registers (General Register, Special Register and Evidence Register), which are described below. In addition, there are provisions on internal norms and policies, management and reporting obligations. Consumer protection provisions are not part of these regulations, but apply through the Consumer Credit Law
 insofar as consumer lending is conducted. In addition, the BNR as supervisory authority can conduct audits and inspections. 

There are three NBCIs operating in Romania on a cross-border basis. As of 2008, 126 banks and 3 NBCIs have notified the BNR of exercising their right under Article 28 of Directive 2006/48/EC for providing services within the territory of Romania on a cross-border basis (without establishment of branches). Under the current EU provisions, the home country supervisor is in charge for the activities of a branch and for consolidated supervision of the entire banking group. The host country supervisor, on the other hand, oversees the activities of subsidiaries, which includes the lending activity.
 Further, the NBCIs that are active in the Romanian market comply with host country rules.

Three types of NBCIs are registered. Once established and registered in the Trade Register, an NBCI must notify the BNR within 30 days of its existence. This starts the registration process, which is a crucial component of supervision. Provided some requirements are fulfilled (such as minimum share capital), the institution will be registered in the General Register. The registration is to be confirmed by the BNR within 60 days. Once further criteria are met depending on the size of the business (turnover, total amount of loans, total amount of assets, funds), institutions are subject to registration in the Special Register. Whereas registration in the General Register does not have a direct impact for the institution in terms of supervision (for instance, there is no on-site supervision), the registration in the Special Register comes with increased monitoring by the BNR and a number of obligations, such as increased reporting.
 The Mission has been advised that this has led to a situation, where companies actually spilt, to avoid reaching the threshold that would make them subject to special registration. The Evidence Register, on the other hand, compiles information on mutual benefit societies and pawnshops. This subjects them to monitoring and the information is used by the BNR for statistical purposes.  

Since 2006, the NBCIs are in the process of notification and registration with the BNR. By 2008, the BNR had registered 238 active NBCIs, of which 8 provided consumer credit, 1 mortgage credit and 6 micro-credit, 85 financial leasing and the rest other activities. In the Special Register, there were 55 active NBCIs, of which 34 conducted multiple activities, 18 financial leasing, one was issuer of guarantees, one provided consumer credit and one mortgage credit. Further in the Evidence Register, there were 4566 active companies, of which 2996 are mutual benefit societies (credit unions) and 1564 are pawnshops. The efficiency of the registration system is limited. These limits show up in two ways: firstly, not all NBCIs have notified the BNR of their existence
; secondly, those that have notified the BNR have not always received an answer. Thus, there is a number of unregistered NBCIs that operate outside of the current supervisory system.
 Further, the Mission has been advised that there is no enforcement of closing businesses that have not notified the BNR but still operate as NBCIs (according to the Ordinance No. 28, it is not allowed for other companies than the ones foreseen in the Ordinance to conduct credit activities). 

Financial leasing companies dominate the NBCIs. According to the statistics above and an analysis by the Association of Leasing and Non-banking Financial Services (ALB) of the registrations in August 2007,
 financial leasing is the single main activity of NBCIs. Further, the main share of clients of these companies consists of entrepreneurs and corporations. Among the members of the ALB, only 10% of its client portfolio consists of natural persons. Regarding the Evidence Register, the largest share of institutions is mutual benefit societies. These are non-profit associations which main activity consists of financial support and mutual assistance of their members. These institutions provide interest-bearing loans that return to the social funds of members after payment of expenses.

Disclosure and Sales Practices

Consumer protection rules for NBCIs follow the EU Directives. Consumer protection rules typically apply to borrowing for non-professional purposes (‘consumer credit’). Corporations and entrepreneurs are not especially protected as it is assumed that they are sophisticated enough for professional decisions. Romania has transposed through the Consumer Credit Law, the EEC Directive 87/102/EEC of 22 December 1986, concerning consumer credit. The law prescribes a number of important provisions. For instance, before a credit contract is concluded, the creditor must provide the client with the proposed credit agreement, the type and total amount of the credit, the advantages and disadvantages associated with the product offered. The Mission has been advised that this is not always done due to the high competitive pressure that exists in gaining new clients.

The Consumer Credit Law establishes mandatory information that is complete and accurate. There is a list of mandatory information items that have to be included in any consumer credit contract, such as the annual percentage rate of charge (APR), the amount of credit, number and frequency of the repayments among other clauses. In terms of industry practices, a consumer association advised the Mission of institutions drafting extensive contracts (20 pages or more) and burying important details in very small fine print.
During the period of the agreement, the consumer must be informed of changes in the APR or in relevant charges occurring after the execution of the contract, at the time it occurs. Although these rules exist, the Mission has been advised that they are not regularly enforced. The problems stem from two sides:  First, financial institutions do not always adequately inform their clients, and secondly, a great share of consumers is inexperienced in financial matters and unfamiliar with concepts of APR. Further, while consumers have to be informed about changes in interest rates and charges, the law does not set any limits on how high these changes can be at maximum. 

The Consumer Credit Law covers additional consumer protection provisions. These include repossession (further discussed below), joint liability, early repayment and sanctions. Supervisory authorities in charge of enforcement of the law are the National Authority for Consumers’ Protection – ANPC (receiving complaints from consumers, processing them and sanctioning) and the BNR (supervising the registration process and issuing licenses, where applicable).

Further, there are indications that individual market players regularly engage in misleading advertisements, where zero-percentage interest rate offers are displayed. The EU Directive on Unfair Business-to-Consumer Commercial Practices in the Internal Market was implemented in Romania in 2007 by the Law No. 363/2007 on unfair commercial practices regarding consumers. This law holds that a practice is unfair if it is contrary to professional diligence and materially distorts (or is likely to distort) the economic behavior of the average consumer to whom the products are directed
. Offering products as ‘free”, ‘without charge’ or with ‘zero-percent interest’ might confuse consumers and lure them into thinking that no costs are associated with taking up credits. Such misleading advertising should be avoided. 
There are some basic rules for consumer protection in leasing services. The Law No. 287/2006 (6 July 2006), which amends and complements the Government Decision No. 51/1997, rules on leasing operation and leasing companies. For instance, it states that a contract must include the following provisions, among others: name of contractual parties, name of the leased asset, amount of time for usage of the asset, total value of the leasing contract, value of the advanced payment and leasing installment. Further, it states that contracts have to be concluded in written form and it provides rights of lessee against the supplier or lessor/lender. As far as unfair commercial practices are concerned, they apply in general to leasing as well as other financial services provided in Romania.

Dispute Resolution Mechanism

There is not an ombudsman scheme for NBCIs as planned for the banking industry. Complaint procedures are internally located at companies. They should be made public and consumers should be informed about them. The ANPC sometimes forwards complaints to ALB for technical assistance, but the association merely informs the member that there is a complaint, which is considered to be an internal matter. It is recommendable to have a tiered dispute settlement mechanism, where the first level consists of clarification at the NBCI or bank level. If this is not satisfactory for either party, there should be a mediation mechanism through an ombudsman scheme located at the association. If this, again, does not lead to a satisfactory result, a competent authority should be the final arbitrator (before the matter goes to court).

Creditor rights and repossession are strong. Many repossession cases are solved outside of court through executors, which provides banks and NBCIs with a fast-track solution of cases. Executors have very broad powers according to the Law on the Statute of Banking Executors. In other countries, such powers would be located at the court. For instance, banking executors can block accounts (also ask other banks or NBCIs to block accounts), freeze the collateral or assets. Consumers typically give their consent to this procedure once they sign a credit contract, but in many instances are ignorant about the procedure and consequences or have not carefully read the relevant provisions in the contract. This fast-track solution outside court is very widespread and often used by lenders. It seems to provide inadequate protection for consumers, especially where they are inexperienced with credit matters.

According to the Consumer Credit Law, the creditor can take action for the repossession of goods if the consumer does not fulfill contractual obligations (for instance, if the consumer has not paid two installments). The creditor must send a notification to the consumer to justify the decision. However, concerning the repossession of goods, the law states that the obligations of the parties shall be adjusted in such a way as to make sure that reassuming possession does not result in unjustified benefits. The Mission has been advised in several occasions that there are cases where clients collateralized consumer loans with houses and where a default led to the sale of the house. In some instances, consumers have offered their house or apartment voluntarily. It is of utmost importance to inform and educate consumers about the consequences that this kind of collateralization might have for them. 

Consumer Awareness and Financial Literacy

There has not been any public information campaign on consumer rights in financial services. For this matter, the majority of consumers is unaware of rights and obligations. This is especially important when it comes to contractual penalties or repossession, where consumers should be advised of possible losses. Further, as one consumer association noticed, consumers might in general not feel empowered, for instance, to lodge complaints. Such an information campaign should include wide distribution of consumer education material, regular media coverage of financial topics and educational information on the websites of BNR and ANPC. 

Financial literacy in Romania is perceived to be low, also with regard to consumer finance services. Although there has not been a systematic representative study of consumer financial literacy in Romania, the Mission has been advised by one consumer protection association as well as several industry officials that consumer financial literacy is low in the population, which may lead to consumer abuses. Consumers do not compare offers, it is difficult for them to understand technical terms and calculations in contracts, and the economic and legal risks associated with credits are not well understood. Combined with strong competition pressure in consumer lending, this bears risks for the overall market, as consumers cannot make informed choices which are optimal for them. Further, this puts them at risk of over-indebtedness.

Romania started to collect information on household indebtedness based on the EU-SILC in 2006. Romania has been conducting a “Household Budget Survey” for poverty measurement annually since 1995 (this is a randomly drawn sample). In some countries, the European Union Statistics on Income and Living Conditions (EU-SILC) are used to gain information on indebtedness and budgets of households. This survey has standardized parts which are similar across EU Members, but can be made more detailed for individual countries. In 2004, EU-SILC was implemented in 13 EU countries
, whereas Romania has launched it in 2006. The advantage of EU-SILC is that it traces the same households overtime (not a new sample each period it is conducted). These surveys provide information on budgetary matters and indebtedness as well as arrears (financial difficulties). The information collected in Romania will enable comparative research with other countries as well as in-depth research on the distribution of debt across Romanian households. Table 4 gives an overview of which types of indicators can be used for measuring indebtedness and over-indebtedness of households. It would be recommendable to combine the macro-economic statistics with the household-level information from EU-SILC surveys. Currently, the BNR calculates credits to households in RON and foreign currency, which could be complemented with the information on both sides of the household balance sheet.
Table 4: Indicators of Household Indebtedness 
	Economic Indicators

	Indebtedness
	Macro
	Micro

	
	Household debt/ disposable income
	Household debt level

	
	Consumer credit/ disposable income
	Household debt-service burden

	
	Household debt/ assets ratio
	Household debt/ gross income ratio

	
	- Household debt to fixed assets
	Household debt/ net income ratio

	
	- Household debt to financial assets
	Financial obligation ratio

	
	Household net worth (assets–liabilities)
	Household balance (debt/ savings)

	
	
	Renter service obligation

	
	
	Homeowner financial obligation

	Over-indebtedness
	
	Micro

	
	
	Household debt level with threshold

	
	
	Household debt-service burden with threshold

	
	
	Household debt/ gross income with threshold

	
	
	Household debt/ net income with threshold

	
	
	Financial obligation ratio with threshold

	
	
	Household balance (debt/savings) with threshold

	
	
	Renter service obligation with threshold

	
	
	Homeowner financial obligation with threshold

	Legal Indicators

	Financial vulnerability
	Delinquency rates (30-90 days late)
	

	
	Default rates (over 120 days late)
	

	
	Bankruptcies, Insolvencies
	

	Over-indebtedness
	Judgments
	

	
	Debt settlement procedures
	

	Subjective Indicators

	
	Subjective perception of financial burden
	

	
	Subjective perception of financial distress
	


Source: CEPS/ECRI

Good Practices: Non-Bank Credit Institutions  

Good business relationships between the local non-bank credit institutions (which may include retail banks, consumer finance companies, credit unions and others), and the public in general are one of the key issues for the development of the economy. There has to be mutual trust and confidence. In the absence of transparency in pricing, consumer awareness and protection and dispute resolution mechanisms, the financial system including non-bank credit institutions will be less efficient.

	SECTION A
	CONSUMER PROTECTION INSTITUTIONS 


	Good Practice A.1
	Legislative Framework

The law should provide for clear rules on consumer protection in the area of non-bank credit institutions, and there must be adequate institutional arrangements for the implementation and enforcement of these rules. 

a. There should be specific provisions in the law, which create an effective regime for the protection of consumers of non-bank credit institutions. 

b. The rules should prioritize a role for the private sector, including voluntary consumer protection organizations and self-regulatory organizations.



	Description
	Consumer protection rules for non-bank credit institutions are derived from the Consumer Credit Law in Romania as well as other legislation which is generally applicable (Consumption Code). These rules apply to dealings with consumers for non-professional purposes. 

Leasing contracts for professional purposes are outside of the scope of the Consumer Credit Law.

Applicable laws are the Government Ordinance No. 51/1997, as amended and complemented by the Law No. 287/2006 on leasing operations and leasing companies (Leasing Law), the Ordinance No. 28/2006 and the Law No. 571/2003 on Fiscal Code, modified by Law No. 343/2006.

There is no leasing Directive at the European level.

	Recommendation
	No recommendations.

	Good Practice A.2
	Consumer Protection Code

a. There should be a principles-based Consumer Protection Code for non-bank credit institutions that is devised in consultation with the industries involved, and is monitored and enforced in the last resort by a statutory agency.
b. The statutory Code should be limited to Good Business Conduct principles. It should be augmented by voluntary codes on matters specific to the industry (banks, credit unions, NBCIs).
c. The operation of voluntary codes should be monitored by a statutory agency, and the Annual Report of that agency should comment on the operation of those codes.

d. Customer account handling and maintenance practices should be included in the non-bank credit institutions’ Consumer Protection Code and the compliance should be monitored by the supervisory authority.


	Description
	There is no Consumer Protection Code located at the level of the industry association of the non-bank credit institutions.

	Recommendation
	To provide for greater visibility of consumer rights as well as to improve commitment to fair lending behavior, it would be recommendable that the industry association of non-bank credit institutions (ALB) adopts a Consumer Protection Code. This code should reiterate the consumer protection principles that exist in the law, but further elaborate on principles relating to leasing (where leasing is not covered by the Consumer Credit Law). Art. 3 c) of the Consumer Credit Law states that lease agreements are exempted from the consumer protection provisions except for agreements which have as purpose the transfer of the ownership to the lessee.

The operation of this code could be monitored by the BNR as supervisory authority of the non-bank credit institutions.

There are no international ‘best practices’ for consumer protection in leasing or non-bank credit institutions for the simple matter that these typically overlap with banking activities.

	Good Practice A.3
	Other Institutional Arrangements

a. There should be an equal balance between prudential supervision and consumer protection.
b. The judicial system must provide credibility to the enforcement of the rules on financial consumer protection.
c. The media and consumer associations ought to play an active role in promoting financial consumer protection.

d. Non-bank credit institutions should be legally responsible for all statements made in marketing and sales materials related to their products. 



	Description
	(a) At the moment, the main focus in terms of supervision of non-bank credit institutions is on prudential matters. This can be derived from the legislation applied to these institutions (such as Ordinance 28) which excludes consumer protection provisions. 

There is an extensive number of other prudential regulations, orders and notes. These cover classification of credits (Regulation No. 5/2002) or risk management (Order No. 23/2006 of 15 December 2006 on additional capital adequacy requirements, intra-group transactions and risk concentration in financial conglomerates). 

On the other hand, there are some rudimentary rules of consumer protection in the Leasing Law, such as contractual provisions in contracts as well as written conclusion of contracts.

(b) The judicial system can only enforce consumer protection rules once consumers start to sue for their rights and bring law violations before court. In Romania, however, consumers are in general unaware of their rights. 

(c) There is increased activity at the level of consumer associations to promote material in financial education. Two consumer associations have started to work on financial services in the last couple of years. One of them has designed several leaflets and published a magazine with information about consumer financial services (such as explanation of credit). This association plans to roll the material out in public places such as authorities, where people are used to wait and stand in line. 

(d) Misleading advertising is regulated by the Consumption Code, where Article 68 provides that advertising must be decent, correct and drawn up in the spirit of social responsibility, and Article 69 prohibits deceitful advertising.

Additional applicable laws relating to advertising are: Law No. 148/2000 and Law No. 504/2002, which briefly mentions surreptitious advertisement.

	Recommendation
	It would be advisable that Romanian authorities as well as ALB create far greater exposure of legal rights for consumers as in the past. 

For instance, the industry association could create a plain-language guide to leasing. Further, the information material by the consumer association that contains information on leasing should be more widely distributed. For instance, the industry association could set links to the consumer association which provides additional material.
There are no international “best practices” on how Non-bank credit institutions shall provide for consumer education. In general activities should mirror those of the banking sector, but tailored to the NBCI products.

However, there are some outstanding examples. The British Finance and Leasing Association (FLA) provides comprehensive consumer guidance and education. This includes leaflets on personal finances, vehicle buying, payment protection insurance, early repayment, protection against identity theft, among other topics. Further, the association has adopted a lending code which is monitored by an independent group (consisting of academics, consumer advocates and industry officials).



	SECTION B
	DISCLOSURE AND SALES PRACTICES



	Good Practice B.1
	Customer disclosure and sales practices should be included in the non-bank credit institutions’ Consumer Protection Code and monitored by the supervisory authority.



	Description
	See Good Practice A2.

	Recommendation
	See Good Practice A2.

	Good Practice B.2
	Roles of Third Parties 

a. The regulator or supervisor ought to publish annual public reports on the development, health, strength and penetration of non-bank credit institutions, either as a special report or as part of their disclosure and accountability requirement under the law governing it.

b. Non-bank credit institutions should be required to provide their financial information to enable the general public to form an opinion as to the financial viability of the institution.



	Description
	According to Ordinance No. 28/2006, non-bank credit institutions are subject to registration in the General Register, the Special Register and the Evidence Register, depending on the size of the business.
The BNR as supervisor provides some limited information on primarily the structure of activity, total volume of outstanding leasing contracts, structure of leasing contracts by goods financed and borrowed funds of affiliated leasing companies.

	Recommendation
	It would be recommendable that the BNR publishes more detailed statistics about the number of registration entries in the different registers and the types of activities of the companies. The information on the registers should be regularly updated on the BNR website and published in a way that is easier to read for the consumers.
Further, it would be advisable to publish by way of a special report or in the section of non-bank credit institutions of the Financial Stability Report, the overall statistics on outstanding volume of credits of NBCIs as well as a break-down according to the purpose of credit.
It varies from country to country in Europe, what is subsumed under “lending by non monetary financial institutions,” but this typically includes (but is not limited to) finance companies, mortgage credit institutions and other specialized credit institutions. For instance, information on these institutions is published by Belgium, Italy and the UK.



	SECTION C
	PRIVACY AND DATA PROTECTION



	Good Practice C.1
	Customers of non-bank credit institutions have a right to expect that their financial activities will have privacy from the scrutiny of federal government and other bodies. The law ought to require non-bank credit institutions to ensure that they protect the confidentiality and security of customer’s information, against any anticipated threats or hazards to the security or integrity of such information, and against unauthorized access to, or use of, customer information that could result in substantial harm or inconvenience to any customer.



	Description
	The Law No. 677/2001 for the Protection of Persons concerning the Processing of Personal Data and Free Circulation of Such Data is applicable.

	Recommendation
	See Banking Good Practice D1.

	Good Practice C.2
	Credit Bureaus

a. Non-bank credit institutions must ensure the accuracy and credibility of the information that it shares.

b. Credit bureaus must comply with the timeliness of updating information of consumers.

c. Customers’ records should be kept confidential and only be provided for permitted and lawful purposes.
d. There ought to be clear procedures and rules on the retention period of credit records, and customers must be informed about the retention period.
e. Customers must have access to their credit reports and be provided with a copy of their reports on conditions that are transparent.

f. There must be established procedures for correcting mistakes on a customer's credit report.



	Description
	Non-bank credit institutions are currently not regular members of the credit bureau. One industry association stated that the BNR was in charge of drafting a norm which provides for such access. However, this norm has still not been published.

	Recommendation
	It is recommended that the BNR drafts and publishes a norm that provides regular access to non-bank credit institutions under strict provisions of confidentiality for the accessing parties. Further, non-bank credit institutions should inform their clients about information-sharing practices with credit bureaus.
It is general business practice in other European countries that bank and non-bank credit institutions have access to the credit bureau (examples are Germany, United Kingdom and Czech Republic, among others). 

There exist no international best practices on this. Giving many parties access to the credit bureau should be combined with stringent privacy rules, otherwise there is a great risk of identity theft and privacy breaches.

	SECTION D
	DISPUTE RESOLUTION MECHANISMS



	Good Practice D.1
	Complaint Handling

Complaint resolution should be included in the Consumer Protection Code for non-bank credit institutions and monitored by the supervisory authority.



	Description
	Consumer complaints can be directed at the non-bank credit institutions, the BNR and the ANCP. Within the non-bank credit institutions industry, currently there is neither a specific centralized mechanism for complaint handling, nor a Consumer Protection Code. 

Complaint handling is done internally in the individual institutions. However, consumers have recourse through the aforementioned complaint mechanisms.

	Recommendation
	A centralized consumer complaint handling mechanism at the level of the industry association would be recommendable.

There are no international best practices on consumer complaint handling procedures by non-bank credit institutions.

	Good Practice D.2
	Formal Claims Dispute Mechanisms

a. A system should be in place that allows consumers to seek third party recourse in the event they cannot resolve an issue with the non-bank credit institutions, which could be an ombudsman or tribunal.

b. The role of an ombudsman or equivalent institution vis-à-vis consumer complaints must be in place and made known to the public. 

c. Ombudsman's impartiality and independence from the appointing authority and industry must also be assured.

d. The enforcement mechanism of the decisions of the ombudsman or equivalent institution and binding nature of the decision on banks must be in place and publicized.



	Description
	The non-bank credit institutions have internal complaint procedures. As stated above, the ANCP sometimes forwards complaints to ALB. However, the association does not play a greater role in terms of solving disputes. 



	Recommendation
	It is recommendable to have a tiered dispute settlement mechanism, where the first level consists of clarification at the NBCI or bank level. If this is not satisfactory for either party, there should be a mediation mechanism through an ombudsman scheme located at the association. If this again does not lead to a satisfactory result, a competent authority should be the final arbitrator (before the matter goes to court).

It would be recommendable to have a streamlined internal dispute settlement mechanism across institutions and where possible. For instance, there should be a public statement of the dispute settlement process, defined timelines for investigation and response to the consumer, as well as firm deadlines for report of disputes to the competent authority.



	SECTION E
	CONSUMER EMPOWERMENT 


	See Banking Good Practices, Section G.


Romania: Consumer Protection in the Securities Sector

Introduction

Historically, consumer protection in the securities area has developed somewhat differently than in banking. Bank customers in most countries enjoy deposit protection and strong prudential supervision of banks – factors that create a solid safety net for the customers. On the other hand, investors in securities are not guaranteed any returns and hence, on average, are usually more sophisticated and financially educated than average bank customers. The most important market conduct regulations protecting the investors are those dealing with disclosure of a variety of investment information by industry intermediaries. 
The current number of customers in Romania is relatively small. In 2007, there were approximately 53,500 active investors on the Bucharest Stock Exchange, both domestic and foreign. This is in light of the fact that there are approximately 9,526,228 holders of securities in the country. The large number of shareholders is a result of the mass privatization project which resulted in millions of shareholders in individual stocks and SIFs – Financial Investment Companies which are closed end mutual funds created from privatization funds.
The market still suffers from the enormous loss of investor confidence which occurred as a result of the crisis in the mutual fund FNI – National Investment Fund in 2000. The number of investors dropped 87.8% from the time of the crisis in April 2000 to the end of 2000. At the end of 2007, the number of investors was only 21.7% of the number of investors in April 2000.

Table 5: Loss of Mutual Fund Investors due to FNI Crisis

	Month
	Number of Investors

	End of April 2000
	380,111

	* May 2000: Disclosure of Fraud in FNI
	

	End of May 2000
	59,253

	End of December 2000
	46,736


Source: UNOPC – based on historical records.
After the FNI crisis, a new law was passed for the securities market regulator, the CNVM, and a new regulatory regime was put in place for the capital markets. The brokers association lost its status of self-regulatory organization and the CNVM became deeply involved in the regulation and approval of all aspects of capital market activity, such as authorizations of participants, training of representative agents, disclosures, marketing materials and other matters related to investor protection. As a result, the market is now heavily regulated with detailed regulations, in which most actions of market participants require CNVM approval. Subsequent to this development, the number of investors in mutual funds has steadily risen.

Table 6: Increase in the Number of Mutual Fund Investors

	Year
	Total Investors
	Legal Entities
	Natural Persons

	2004
	62,082
	1,157
	60,925

	2005
	70,978
	1,398
	69,850

	2006
	78,380
	1,348
	77,032

	2007
	82,458
	1,312
	81,146


Source: UNOPC – began to keep detailed records again in 2004.
Market participants indicate there have been very few customer complaints in the current environment due to the high level of regulation of the CNVM. Nonetheless, the level of consumer confidence in the market is low according to persons interviewed and there is a strong desire to increase consumer confidence and participation in the capital markets. This process is already beginning as the above statistics show and would be considerably assisted by increased investor awareness and protection measures.

Legal Framework for Consumer Protection
Government Emergency Ordinance No. 25/2002, as approved by Law No. 514/2002, established the new structure and powers of the National Securities Commission, the CNVM. 
The Capital Markets Law No. 297/2004 is a comprehensive capital markets law which covers all areas of the securities markets. This law gives the responsibility of organizing and regulating the capital markets to the CNVM, which also has the responsibility for enforcing the investor protection provisions in the law and regulations promulgated thereunder. Violations of these provisions can lead to sanctions from the CNVM which range from warnings to fines to withdrawal of licenses.

Institutional Arrangement for Consumer Protection
CNVM, the National Securities Commission, is the statutory regulator for the capital markets. It has a President, two Vice-Presidents and four Commissioners. 

BVB, the Bucharest Stock Exchange, is a publicly owned stock exchange which merged with RASDAQ in 2005. RASDAQ was founded in 1996 and had developed as an exchange market for companies privatized through the governmental mass privatization program. It is currently a subsidiary of the BVB. The BVB has the Arbitration Court, which is the only out-of-court dispute resolution mechanism for the securities market.

Brokers’ Association (BA), which was formerly the Romanian Association of Securities Dealers (ANSVM), is the voluntary association of brokers on the BVB. It is not mandatory to be a member and of the total 75 brokers on the BVB, only 58 are members of the BA. It provides a general voice for the intermediary community in Romania and also provides training for entities and individuals that wish to be licensed by the CNVM. Although it is developing a Code of Conduct for use by its Ethics Committee, the primary rules for intermediaries are already contained in Articles 26 and 27 of the Capital Markets Law, which also provide for rules of conduct for investment advisors and investment services agents. These rules provide a clear and extensive framework for the conduct of intermediaries and others, and are administered by the CNVM for all intermediaries, not just members of the BA.
UNOPC, the Union of Collective Investment Organizations, is the association of asset managers and collective investment entities in Romania. It also provides a voice for the asset management industry in regards to the CNVM and the public as a whole. It publishes statistics on fund development and also provides advice to the CNVM on the regulation of the industry. It also has its own Code of Ethics to improve the general character and conduct of its members. Nonetheless, as with the BA, the enforceable rules of conduct are in the laws and regulations of the CNVM. Articles 45-48 of the Regulation No. 15/2004 on the Authorization and Functioning of Investment Management Firms, Collective Investment Undertakings and Depositories (Regulation 15) are based on Article 68 of the Capital Markets Law and provide for the rules of conduct for asset management firms, which are enforced by the CNVM.

Central Depository is the entity that acts as the share registry for the companies on the exchange who have dematerialized shares. It provides an independent registry for creating the list of shareholders for corporate annual meetings and other activities, as well as holding the evidence of ownership for shareholders of securities. It is also authorized and regulated by the CNVM.

Disclosure and Sales Practices

The CNVM has extensive regulations regarding disclosure and sales practices for intermediaries and asset management firms. Article 27 of the Capital Markets Law requires intermediaries to comply with CNVM regulations regarding the conduct of their business. Articles 105-108 of CNVM Regulation No. 32/2006 regarding Financial Investment Services (Regulation 32) require intermediaries to disclose the characteristics of their investments in a fair manner, while other regulations require disclosure of the characteristics of the financial instrument and the risks involved in investing in the instrument.

The marketing rules of the CNVM also provide extensive rules and guidance as to proper marketing activity by intermediaries. Articles 126-129 of Regulation 32 provide that marketing materials of intermediaries should neither mislead clients nor contain guarantees of return or forecasts of return which have no clear basis, should fully disclose the risks and should not use testimonials as an indication of future performance. Article 105(2) (c) prohibits an intermediary from disguising, diminishing or obscuring important issues or warnings. Article 176 provides that customers to distance contracts cannot waive rights given under the statute. Article 169 mandates that the information should be provided with the principles of good faith and with the clear explanation that it is a commercial communication. These extensive regulations provide a strong framework for the protection of investors in the sales and marketing of securities.

In addition, the CNVM has detailed regulations regarding the content of contracts concluded by intermediaries with investors. Article 28(2) of the Capital Markets Law requires the CNVM to stipulate the content and minimum clauses of the contracts concluded between intermediaries and investors. Moreover, Article 110(2) of Regulation 32 provides that a detailed “presentation document” be given to potential investors containing information about an intermediary’s charges, registration, the nature of the products being offered, conflicts of interests, venues for trading the instruments and the steps taken for safekeeping of assets. In the case of distance contracts, Article 168 provides for the disclosure at the time of sale of available out-of-court complaint and redress mechanisms.
In addition to the formal documentation given to an investor, Regulation No. 1/2003 provides for the training, qualification and authorization of officers, managers and sales people of intermediaries. The CNVM closely regulates this area and approves all training materials and even the teachers selected to conduct the training. The CNVM is directly involved in the examination process. In addition, several entities including the Brokers’ Association are qualified by the CNVM to provide training to potential brokers.

Regulation 32 extensively deals with the responsibility of an intermediary to determine the suitability of a client for a particular investment. Under Article 132 of Regulation 32, when an intermediary determines that the investment is not suitable, it is obligated to warn the client as to the unsuitability. In order to make that determination, Article 27(1) (c) of the Capital Markets Law requires that intermediaries obtain information regarding their clients as to their experience and financial condition. Article 113 requires the client to make an account-opening request containing information on the financial profile of the client. 

As to CIUs, Articles 168-173 of the Capital Markets Law provide for extensive regulation of advertising material and Article 169 requires the submission of marketing material to the CNVM for approval seven days prior to publishing. No advertising can be done without approval of the CNVM. Article 86 of the Capital Markets Law requires that the prospectus and the simplified prospectus, which enable an investor to make an informed decision in buying a UCITS product, also include a risk profile of the fund in understandable language. Other sections do the same for different types of funds. 

There currently is no formal procedure for training sales people of asset management firms in the sale of CIUs. Moreover, there are no regulations regarding verbal sales practices. The firms conduct their own internal training which is quite extensive in the case of some companies due to the concern for reputational risk resulting from misconduct by sales people. Proposals of the UNOPC currently before the CNVM would expand and formalize the authorization process for sales people of CIUs.

Article 68 of the Capital Markets Law provides that the asset management firm shall deal honestly and fairly with investors. The sales and marketing regulations are oriented towards the written materials provided to the investors, such as the prospectus, simplified prospectus and other advertising materials which are extensively regulated by the CNVM as discussed above. 

Customer Account Handling and Maintenance

The Capital Markets Law and CNVM regulations for account handling are extensive and cover the major areas where investor protection is needed. For example, the Capital Markets Law, Article 24(1) (b) and (c) provides for the segregation of intermediaries’ customers assets, while Article 64 of the Law on Capital Markets provides for the segregation of the assets of investors in CIUs. 

Intermediaries are obligated to provide customers with trade information and statements of holdings. Regulation 32, Article 122 requires that an intermediary provide a customer with a detailed execution confirmation for each trade with detailed information regarding the characteristics of the trade, including the commissions. Regulation 32, Article 125 provides that intermediaries should provide clients with a statement of holdings at least once a year. 

Investors in CIUs are also given disclosures regarding the CIUs activity. Article 107 of the Capital Markets Law requires that the asset management firm prepare for each CIU an annual report and a semi-annual report, which are to be provided to unit holders free on request. They are also published on the asset managers’ website and in the CNVM newsletter according to Regulation 15, Article 174.

Record-keeping by intermediaries is also required under CNVM regulations. Articles 148-153 of Regulation 32 require intermediaries to keep for at least 5 years the records of the activity in their accounts and customer accounts. Article 44(3) of Regulation 15 requires the asset management firm to keep customers records for three years in an IT database, including information on their profiles, purchases and redemptions. It does not require the maintenance of original documentation.
Privacy and Data Protection

The CNVM requires that customer information be kept confidential. Regulation 32, Article 98 provides that intermediaries shall maintain IT systems and procedures to keep information confidential. Moreover, Article 43 of Regulation 15 provides that asset management firms must ensure the existence and operation of internal systems to provide for the confidentiality of customer information. Article 68 creates the same requirement for depositories.

The National Supervisory Authority for Personal Data Processing (ANSPDCP) also provides a structure for maintaining the privacy of customer data in the securities industry. The law creating this agency requires all “data controllers” to follow its requirements. Capital market participants such as intermediaries and CIUs are considered data controllers. The ANSPDCP is a new authority which is beginning to show effectiveness in protecting citizens’ rights regarding their confidential data. It has entered into a memorandum of understanding with the National Authority for Consumers’ Protection (ANPC) to share complaint information. 

Dispute Resolution Mechanisms

The only formal claims dispute mechanism in the securities market is the Arbitration Court at the Bucharest Stock Exchange, which is authorized by CNVM Decision No. 372/2006. The Arbitration Court has a President and twelve Members and a well defined procedural code. Decisions are not binding and may be appealed to the courts. In practice, the Court has rarely been used by investors. Indeed it does not appear to be used by the intermediaries very often between themselves, nor vis-à-vis clients by putting arbitration clauses in customer contracts.

Intermediaries are required to establish internal complaint procedures to handle customer complaints. Regulation 32, Article 77 provides that intermediaries shall establish, implement and maintain effective and transparent procedures for the reasonable and prompt handling of complaints received from retail clients. They must have a designated compliance officer approved by the CNVM who must keep a register of all complaints. The CNVM audits the complaint register and the internal procedure of the intermediary or investment management firm during its annual audit.

The CNVM has published on its website the general procedure for making a complaint regarding a registered entity in the securities industry. First, a customer should take his complaint to the intermediary or investment management firm and attempt to resolve the problem through the internal procedures of the institution, which it must have by law. If the customer is not satisfied, then he can go to the CNVM which will evaluate the claim and contact the intermediary or investment management firm if necessary. After this, if the customer is still not satisfied, he can then go to court. 

A similar procedure is in place for asset management firms. Regulation 15, Article 39 also requires an asset management firm to designate a compliance officer for handling complaints and requires that person to keep a register of complaints.
Guarantee and Compensation Schemes

The Capital Markets Law, Articles 44-52 provides for the creation of the Investor Compensation Fund which is funded by intermediaries and asset management firms that manage individual portfolios. There have been no bankruptcies since the creation of the Fund, but it considers itself to be well capitalized and appears able to meet the failure of any of its members.

Consumer Education and Financial Literacy

Most of the participants in the market provide some information to investors regarding the costs and risks of investing in the market. The Bucharest Stock Exchange and the two industry associations, the Brokers’ Association and the UNOPC, provide most of this information. The CNVM provides information about entities registered with it. However, currently no organization provides a broad-based and free investor education program for the securities industry. 

There is also currently no education program for the financial press. Such a program did exist under the old RASDAQ market but it was terminated some time ago. Nonetheless, there is a very active financial press and the Bucharest Stock Exchange and other participants regularly contribute to the media.

Good Practices: Securities Sector

	SECTION A
	INVESTOR/CONSUMER PROTECTION INSTITUTIONS



	Good Practice A.1
	Legislative Framework

The law should provide for clear rules on consumer protection in the area of securities products and services, and there must be adequate institutional arrangements for the implementation and enforcement of consumer protection rules.

a. There should be specific legal provisions in the law which creates an effective regime for the protection of investors in securities.

b. There should be a general investor/consumer agency or specialized agency, responsible for implementing, overseeing and enforcing investor/consumer protection, and for collecting and analyzing related data (including complaints, disputes and inquiries).
c. The legal system should provide for a role for the private sector, including voluntary investor/consumer protection organizations, industry associations and, where permitted, self-regulatory organizations.



	Description
	Romania has a comprehensive law which covers all areas of the securities markets, the Capital Markets Law, No. 297/2004. This law gives the responsibility of organizing and regulating the capital markets to the CNVM, which also has the responsibility for enforcing the investor protection provisions in the law and regulations promulgated thereunder. Violations of these provisions can lead to sanctions from the CNVM which range from warnings to fines to withdrawal of licenses.

The legal system does not specifically provide for the creation of voluntary associations or self-regulatory organizations (SROs). SROs are generally disfavored in the EU regulatory system and the Capital Markets Law changed past practice and did not provide for SROs in the securities area. Nonetheless, two industry associations do exist in the securities markets: the Brokers’ Association for securities brokers and dealers, and the Union of Collective Investment Organizations (UNOPC) for collective investment undertakings. The associations have as a purpose the improvement of the quality of operation and management of their members. However, neither institution provides a mechanism for the resolution of customer complaints. In addition, membership in them is voluntary and although all domestic fund managers belong to the UNOPC, not all brokers belong to the Brokers’ Association. 

	Recommendation
	No recommendations.

	Good Practice A.2
	Code of Conduct for Intermediaries and Collective Investment Undertakings (CIUs)

a. Intermediaries and CIUs should have a voluntary Code of Conduct. 

b. Intermediaries and CIUs must publicize the Code of Conduct to the general public through appropriate means.
c. Intermediaries should comply with the Code and an appropriate mechanism should be in place to impose sanctions due to a breach of the Code.



	Description
	The UNOPC has a Code of Conduct which is published on its website regarding the obligations of an asset manager of a CIU. The Brokers’ Association has established an Ethics Committee and is developing a Code of Conduct as well. 

Articles 45-48 of Regulation No. 15/2004 on the authorization and functioning of investment management firms, collective investment undertakings and depositories (Regulation 15), provide for rules of conduct for asset management firms, based on Article 68 of the Capital Markets Law. Article 272 creates an offense for the failure to comply with the rules of conduct, and Article 273 states the available sanctions, which range from a warning to a fine to a withdrawal of authorization. 

Articles 26-27 of the Capital Markets Law provide for rules of conduct for intermediaries and investment services agents. These rules are implemented by Regulation No. 32/2006 regarding financial investment services (Regulation 32) in Articles 48 and 49 for investment advisers and Articles 88-103 for intermediaries and their officers and representatives. The same sanctions are in place. 

	Recommendation
	No recommendations.

	SECTION B


	DISCLOSURE AND SALES PRACTICES

	Good Practice B.1
	General Practices

There should be disclosure principles that cover the investor/ consumer’s relationship with an intermediary or CIU in all three stages of such relationship: pre-sale, point of sale, and post-sale. 

a. The information available and provided to an investor/consumer needs to inform the investor/consumer of the choice of accounts, products and services; the characteristics of each type of account, service or product; and the risks and consequences of purchasing each type of account, service or product.

b. An intermediary or CIU should be legally responsible for all statements made in marketing and sales materials related to their products. 

c. All marketing and sales materials should be easily readable and understandable by the average public.

d. Intermediaries and CIUs should disclose in all advertising, print,          television and radio, the fact that they are regulated, and by whom.

	Description
	Article 27 of the Capital Markets Law requires intermediaries to comply with CNVM regulations regarding the conduct of its business, and Articles 105-108 of Regulation 32 require intermediaries to disclose the characteristics of their investments in a fair manner, while Article 116 requires disclosure of the characteristics of the financial instrument and the risks involved in investing in the instrument. Article 126 of Regulation 32 requires a disclosure of the number and date of the authorization decision and concomitantly the fact that they are regulated by the CNVM.

Similarly, Article 86 of the Capital Markets Law requires that the prospectus and the simplified prospectus, which enable an investor to make an informed decision in buying a UCITS product, include a risk profile of the fund in understandable language. Other sections do the same for different types of funds. The authorization of the CNVM must be disclosed in the prospectus and simplified prospectus. Articles 168-173 provide for extensive regulation of advertising material and Article 169 requires the submission of marketing material to the CNVM for approval seven days prior to publishing. No advertising can be done without approval of the CNVM.
Intermediaries and asset management firms are responsible for violating the marketing rules.

	Recommendation
	No recommendations.

	Good Practice B.2
	Terms and Conditions

Before commencing a relationship with a consumer, a broker must provide the customer with a copy of its general terms and conditions, and any terms and conditions that apply to the particular account. 

Insofar as possible, the terms and conditions must be written in plain language and always in a font size and spacing that facilitates easy reading.

The Terms and Conditions should disclose:

a. details of the broker’s general charges, 

b. the broker’s complaints procedure, information about any compensation scheme that the broker is a member of, and an outline of the action and remedies which the broker may take in the event of default by the consumer,

c. the methods of computing interest rates paid or charged, 

d. any relevant non-interest charges or fees related to the product, 

e. any service charges, 

f. any restrictions on account transfers, and 

g. the procedures for closing an account.

	Description
	Article 28(2) of the Capital Markets Law requires that the CNVM stipulate the content and minimum clauses of the contracts concluded between intermediaries and investors. Regulation 32, Article 110(2) provides that a detailed “presentation document” be given to potential investors that contains information about the intermediaries’ charges, registration, the nature of the products being offered, conflicts of interests, venues for trading the instruments and the steps taken for safekeeping of assets. Article 168 provides for the disclosure of an out-of-court complaint and redress mechanism in the case of distance contracts. Finally, Article 25 of the Capital Markets Law also requires the disclosure of any investor compensation schemes prior to entry into the contract.

CIUs must provide information in the prospectus and simplified prospectus regarding the terms of the fund which must be given prior the purchase. 

	Recommendation
	No recommendations.

	Good Practice B.3
	Professional Competence

Regulators and industry associations should collaborate to establish and administer minimum competency requirements for brokerage staff.

	Description
	For intermediaries and their representatives, Regulation No. 1/2003 provides for the training, qualification and authorization of officers, managers and sales people. The CNVM closely regulates this area and approves all training materials and even the teachers selected to conduct the training. The CNVM is directly involved in the examination process. Several entities, including the Brokers’ Association, are qualified by the CNVM to provide training to potential brokers.

There currently is no formal procedure for training sales people of asset management firms. The firms conduct their own internal training which is quite extensive in the case of some companies due to the concern for reputational risk resulting from misconduct by sales people. Proposals of the UNOPC currently before the CNVM would expand and formalize the authorization process for sales people of CIUs.

	Recommendation
	No recommendations.

	Good Practice B.4
	“Know-Your-Customer”

Before providing a product or service to a consumer, a broker must gather, record and retain sufficient information from the consumer to enable it to provide a recommendation or a product or service appropriate to that consumer. The broker must obtain sufficient information to enable it to form a professional view of the consumer’s investment experience and attitude to risk.

	Description
	Art. 27(1) (c) of the Capital Markets Law requires that intermediaries obtain information regarding their clients as to their experience and financial condition. Under Regulation 32, Article 112 requires the account documents to be in writing and Article 113 requires the client to make an account-opening request containing information on the financial profile of the client. The law and regulations regarding collective investment undertakings do not contain requirements for purchasers to submit personal information to purchase a mutual fund. 

	Recommendation
	No recommendations.

	Good Practice B.5
	Suitability

A broker must ensure that, having regard to the facts disclosed by the consumer and other relevant facts about that consumer of which the broker is aware:

a. any service offered to a consumer is suitable to that consumer; and

b. where it recommends a trade to a consumer, the recommended trade reflects the knowledge of that consumer’s investment experience and needs. 

	Description
	CNVM regulations extensively deal with the responsibility of an intermediary to determine the suitability of a client for a particular investment (Regulation 32, Articles 130-135). Under Regulation 32, Article 132, when the intermediary determines that the investment is not suitable, it is obligated to warn the client as to the unsuitability.

The regulations on CIUs do not contain a suitability requirement, but instead require the client to make that decision and sign a statement that they have read the prospectus and fully understand the nature of the investment (Regulation 15, Article 91). Given the extensive disclosure requirements for CIUs, risk characteristics should be fully disclosed in the prospectus and simplified prospectus.

	Recommendation
	No recommendations. 

	Good Practice B.6
	Sales Practices 

Legislation and regulation should contain clear rules on the solicitation of securities, CIUs and related services. It should prohibit and provide sanctions for improper sales practices, such as:

a. Intermediaries and sales persons should not use high pressure sales tactics.

b. Intermediaries and sales persons should not engage in misrepresentations and half truths as to products being sold.

c. Intermediaries and sales people should fully disclose the risks of investing in the financial product being sold.

d. Intermediaries and sales people should not discount or disparage warnings or cautionary statements in written sales literature.

e. Intermediaries and CIUs should ensure their advertising and sales materials and procedures do not mislead the customers.

f. Intermediaries and CIUs should not, in any communication or agreement with a consumer (except where permitted by applicable legislation), exclude or restrict, or seek to exclude or restrict: any legal liability or duty of care to a consumer which it has under applicable laws or regulations; or any other duty to act with skill, care and diligence which is owed to a consumer in connection with the provision of financial services; or any liability owed to a consumer for failure to exercise the degree of skill, care and diligence that may reasonably be expected of it.

	Description
	The marketing rules of the CNVM in Regulation 32, Articles 126-129 provide that sales representations of intermediaries should neither mislead clients nor contain guarantees of return or forecasts of return which have no clear basis, should fully disclose the risks and should not use testimonials as an indication of future performance. Article 105(2) (c) prohibits an intermediary from disguising, diminishing or obscuring important issues or warnings. Article 176 provides that customers to distance contracts cannot waive rights given under the statute. Article 169 provides that the information should be provided with the principles of good faith and with the clear explanation that it is a commercial communication. Article 170 provides that the potential customer must approve the use of the telephone or other means of long distance communication.  

Article 68 of the Capital Markets Law provides that the asset management firm shall deal honestly and fairly with investors. The sales and marketing regulations are oriented towards the written materials provided to the investors, such as the prospectus, simplified prospectus and other advertising material, which are extensively regulated by the CNVM as discussed above. There are no regulations regarding verbal sales practices. 

	Recommendation
	No recommendations.

	SECTION C
	CUSTOMER ACCOUNT HANDLING AND MAINTENANCE



	Good Practice C.1
	Funds of customers/investors should be segregated from the funds of all other market participants. 

	Description
	Article 24(1) (b) and (c) of the Capital Markets Law provides for the segregation of intermediaries’ customer assets, which is further implemented by Regulation 32, Articles 90 and 93.

Article 64 of the Capital Markets Law provides for the segregation of the assets of investors in CIUs. In addition, the depository is obligated to hold the assets of a CIU for safekeeping under Article 69 of the Capital Markets Law. 

	Recommendation
	No recommendations.

	Good Practice C.2
	Consumers should receive a detailed contract note in relation to each trade executed on their behalf confirming the characteristics of the trade. The contract note should disclose the commission received by the intermediary.

	Description
	Regulation 32, Article 122 requires that an intermediary provide a customer with a detailed execution confirmation for each trade with detailed information regarding the characteristics of the trade, including the commissions. 

	Recommendation
	No recommendations.

	Good Practice C.3
	Statements

An investor/consumer should receive at least quarterly, a streamlined statement for each account, with the complete details of account activity in an easy-to-read format.

a. Timely delivery of periodic securities and CIU statements pertaining to each account should be made.

b. Investors/customers ought to have a means to dispute the accuracy of the transactions recorded in the statement within a stipulated period.

c. When investors/customers sign up for paperless statements, intermediaries and CIUs must ensure that the investor/consumer is able to read and understand such online statements.

	Description
	Regulation 32, Article 125 states that intermediaries should provide clients with a statement of holdings at least once a year. This requirement must be met with a statement in a durable medium, i.e. paper. A retail client with a portfolio management service must receive a statement every six months, unless the client requests a statement every quarter. For some specialized accounts, such as where the portfolio is leveraged, a statement must be sent at least once a month under Article 123.

Article 107 of the Capital Markets Law requires that the asset management firm prepare for each CIU an annual report and a semi-annual report, which are to be provided to unit holders free on request. They are also published on the asset managers’ website and in the CNVM newsletter according to Regulation 15, Article 174.

	Recommendation
	No recommendations.

	Good Practice C.4
	When a consumer requests the payment of funds in his or her account or the transfer of funds and assets to another intermediary or mutual fund, the payment or transfer should be made promptly.

	Description
	There are no specific provisions in the law or regulations regarding this practice other than the general requirement that the intermediary or asset management firm deal with the customer fairly.

	Recommendation
	An explicit provision in the regulations requiring the prompt transfer or payment in the event of account closure would be useful in providing customers with more control over their accounts.

	Good Practice C.5
	Consumer Records

A regulated entity must maintain up-to-date consumer records containing at least the following:

1. a copy of all documents required for consumer identification and profile,
2. the consumer’s contact details,
3. all information and documents prepared in compliance with the industry’s Code of Conduct,
4. details of services provided to the consumer,
5. all correspondence with the consumer and details of any other information provided to the consumer in relation to the service,
6. all documents or applications completed or signed by the consumer,
7. copies of all original documents submitted by the consumer in support of an application for the provision of a service, and

8. all other relevant information concerning the consumer.

Details of individual transactions should be retained for 6 years after the date of the transaction. All other records required under 1) to 8) above, should be retained for 6 years from the date the relationship ends. Consumer records need not be required to be kept in a single location but must be complete and readily accessible.



	Description
	Articles 148-153 of Regulation 32 require intermediaries to keep for at least 5 years the records of the activity in its accounts and customer accounts. 

Article 64 of the Capital Markets Law requires an investment management firm to keep records of its activities pursuant to CNVM rules. Article 44(3) of Regulation 15 requires the asset management firm to keep customer records for three years in an IT database, including information on their profile, purchases and redemptions. It does not require the maintenance of original documentation. 

	Recommendation
	No recommendations.

	SECTION D
	PRIVACY AND DATA PROTECTION



	Good Practice D.1
	Customers/investors of an intermediary or CIU have a right to expect that their financial activities will have privacy from unwarranted private and governmental scrutiny. The law should require intermediaries and CIUs to ensure that they protect the confidentiality and security of customer’s information against any anticipated threats or hazards to the security or integrity of such information and against unauthorized access to, or use of, customer information.

	Description
	Regulation 32, Article 98 provides that intermediaries shall maintain IT systems and procedures to keep information confidential.

Article 43 of Regulation 15 provides that asset management firms must ensure internal systems to provide for the confidentiality of customer information. Article 68 creates the same requirement for depositories.

The National Supervisory Authority for Personal Data Processing also provides a structure for maintaining the privacy of customer data. The law creating this agency requires all data controllers to follow its requirements, and capital market participants such as intermediaries and CIUs are also obligated to follow its requirements. It is a new authority which is beginning to show effectiveness in protecting citizens’ rights regarding their confidential data. 

	Recommendation
	No recommendations.

	SECTON E
	DISPUTE RESOLUTION MECHANISMS



	Good Practice E.1
	Formal Claims Dispute Mechanisms

There must be independent dispute resolution services for resolving disputes that investors/customers have with their intermediaries and CIUs.

a. There should be a legal provision that provides for investor/consumer complaint procedures, structures and the duration within which complaints should be made and resolved.

b. A system should be in place that allows investors/consumers to seek third party recourse in the event they cannot resolve an issue with their intermediary or CIU, such as an ombudsman or arbitration court, and it should be made known to the public.

c. The ombudsman's impartiality and independence from the appointing authority and industry must also be assured.

d. The enforcement mechanism of the decisions of the ombudsman or equivalent institution and the binding nature of the decision on intermediaries and CIUs must be in place and publicized.



	Description
	The only formal claims dispute mechanism in the securities market is the Arbitration Court at the Bucharest Stock Exchange, which is authorized by CNVM Decision No. 372/2006. The Arbitration Court has a President and twelve Members and a well defined procedural code. Decisions are not binding and may be appealed to the courts. 

In practice, the Court has rarely been used by investors. Indeed it does not appear to be used by the intermediaries very often between themselves, nor vis-à-vis clients by putting arbitration clauses in the customer contracts.

	Recommendation
	An ombudsman or similar mediation procedure should be put in place to provide investors with more confidence in the market by creating an inexpensive, independent dispute resolution system.

	Good Practice E. 2
	Internal Dispute Settlement

a. An internal avenue for claims and dispute resolution practices within an intermediary or CIU should be required by the supervisory agency. 

b. Intermediaries and CIUs should provide designated employees available to investors/consumers for inquiries and complaints.

c. Intermediaries and CIUs should inform their customers of the internal procedures on dispute resolution.

d. The regulator or supervisor must provide oversight on whether intermediaries and CIUs comply with their internal procedures on investor/consumer protection rules.



	Description
	Regulation 32, Article 77 provides that intermediaries shall establish, implement and maintain effective and transparent procedures for the reasonable and prompt handling of complaints received from retail clients. It must have a designated compliance officer approved by the CNVM who must keep a register of all complaints. The CNVM audits the complaint register and the internal procedure of the intermediary or investment management firm during its annual audit.

The CNVM has published on its website the general procedure for making a complaint regarding a registered entity in the securities industry. First, a customer should take his complaint to the intermediary or investment management firm and attempt to resolve the problem through the internal procedures of the institution, which it must have by law. If the customer is not satisfied, then he can go to the CNVM which will evaluate the claim and contact the intermediary or investment management firm if necessary. After this, if the customer is still not satisfied, he can then go to court.
A similar procedure is in place for asset management firms. Regulation 15, Article 39 also designates a compliance officer for handling complaints and requires that person to keep a register of complaints.

	Recommendation
	No recommendations.

	SECTION F
	GUARANTEE AND COMPENSATION SCHEMES



	Good Practice F.1
	There should be an investor compensation scheme in place, the main purpose of which should be to provide adequate funds out of which eligible investors of failed investment firms are compensated. The funding of the scheme should be generated solely from contributions from market participants.

	Description
	Articles 44-52 of the Capital Markets Law provide for the creation of the Investor Compensation Fund, which is funded by intermediaries and asset management firms that manage individual portfolios. There have been no bankruptcies since the creation of the Fund, but it considers itself to be well capitalized and it appears able to meet the failure of any of its members. 

	Recommendation
	No recommendations.

	SECTION G
	CONSUMER EMPOWERMENT                                                      



	Good Practice G.1
	Financial Education through the Media

a. Print and broadcast media should be encouraged to actively cover issues related to retail financial products.

b. Regulators and industry associations should provide sufficient information to the press to facilitate analysis of related issues.



	Description
	No formal procedure for this exists at the present time, although there is a very active financial press and the stock exchange and other participants regularly contribute to the media.

	Recommendation
	Financial courses for new journalists would be helpful to increase their understanding of the market.

	Good Practice G.2
	Formal Consumer Information Resources

Financial regulators should devise, publish and distribute information resources for consumers that seek to improve awareness, by providing independent information on the costs, risks and benefits of financial products and services.

Public education on consumer awareness in the area of financial services by non-governmental organizations should also be encouraged.

	Description
	Most of the participants in the market provide some information to investors regarding the costs and risks of investing in the market. The Bucharest Stock Exchange and the two industry associations, the Brokers’ Association and the UNOPC, provide most of this information. The CNVM provides information about entities registered with it. 

	Recommendation
	Increased consumer awareness programs through market participants and the proposed ombudsman would increase investor awareness, interest and confidence in the market.


Romania: Consumer Protection in the Insurance Sector

Introduction

The insurance market in Romania is small but is has been growing rapidly in recent years.  There are 42 insurance companies of which 6 are involved only in life insurance, 22 are involved in only non-life insurance and 11 are composites offering both classes of business. The market for non-life insurance has been growing very rapidly over the last five years, although this partly reflects the low starting point of the insurance market and strong inflation earlier this decade.  The growth has been attributed to a number of factors including an increase in foreign investment, particularly in privatization assets which were not previously insured; an increase in bank lending for property development and domestic mortgages; an increase in the availability of lease finance for motor cars and industrial equipment; progressive increases in the motor third party liability tariff to cover increases in statutory indemnity limits; and the generally strong economic growth that has seen a large growth in the sale of motor vehicles, which insurance still dominates the market.

In 2006, Romania was the 50th largest non-life market in the world. Table 7 shows the size of the Romanian non-life market in relation to some of its east European transition economy neighbors.
Table 7: Total Non-Life Insurance Premiums in European Countries (as percentage of GDP)
	Country
	1996
	2001
	2006

	Slovenia
	4.9
	5.0
	5.8

	Czech Republic
	2.8
	3.7
	3.9

	Poland
	2.3
	3.1
	3.5

	Slovakia
	2.4
	3.3
	3.4

	Croatia
	3.0
	3.0
	3.4

	Hungary
	2.3
	2.8
	3.4

	Bulgaria
	2.2
	1.7
	2.6

	Romania
	0.5
	0.9
	1.7

	EU 15 (unweighted)
	6.3
	7.3
	8.1


 Source: Sigma

The market for non-life insurance is dominated by motor vehicle insurance. Motor Third Party Liability Insurance (MTPL) represented 26.8 percent of the non-life insurance market in 2006, whereas Comprehensive Motor Insurance (Casco) represented 40.6 percent of this market. Romanians do not have a culture of insurance and there has been no tradition, except for Casco, of purchasing voluntary insurance. Most people’s experience is confined to purchasing the limited classes of compulsory insurance of the communist era. However, because of the compulsory nature of this insurance, it was viewed as a tax and this mentality still exists to this day. It appears that people resent the payment of MTPL because they perceive that they do not benefit from having this insurance. A factor holding back the development of commercial insurance is that company assets were not insured under communism and even today businesses will only buy insurance if it is required to secure a bank loan.
According to some estimates only 15 percent of people buy Casco and 5 percent buy household insurance. Voluntary insurance is further discouraged by low-income people with a strong culture in the current economy of using limited resources to purchase consumption goods, and the need for insurance being very low on their list of spending priorities.

The picture in the life insurance sector is similar. The development of this market is being held back by low salaries, which are around €280 per month. There is a cultural aversion to contemplating death and its consequences and most seem to attach more importance to insuring a car than a life. However, the market has enormous growth potential, particularly if real wages continue to grow at their current rate.

It appears that there is not a high level of mistrust of insurance companies in particular, but public faith in financial institutions as a whole has been damaged. This has been caused by a series of bank failures and investment scandals such as Caritas, SAFI and FNI. Some investors are not convinced of the security or probity of life companies and are easily panicked by temporary reductions in the value of investment units. Confidence may be impacted by a substantial variability in the quality of insurance products. It seems that many of the large international insurers offer high levels of customer service and seek to ensure a reputation of reliability. However, smaller companies may offer less reliable service, in part because of their weak financial position. The Insurance Supervisory Commission (CSA) has been concerned about the adequacy of the technical reserves of these weaker companies, some of which seem to sell at prices below the cost of production, and has taken measures to increase the minimum capital requirements. This has forced some of the weaker companies out of the market and is expected to lead to further market consolidation. A number of companies have had their licenses revoked due to failure to comply with capital adequacy requirements. From the consumers’ perspective, competition is still expected to remain strong but the departure of companies offering poor claims settlement is a positive sign.
The top 10 insurance companies cover more than 80 percent of the overall market. In the non-life insurance segment, the top 10 companies control 89 percent of the market. The life segment is largely the creation of ING Life, which introduced modern agency distribution in 1997 and unit-linked policies in 1999. Its market share peaked at near 60 percent in 2002 but has fallen to 38 percent by 2006.

Table 8: Top Ten Insurance Companies by Premiums, December 2006
	Insurance Company
	Gross Written Premiums
(RON millions)
	Share of Market (%)
	Main Shareholders

	Allianz-Tiriac
	1,115.8
	19.5
	51.6%  Allianz New Europe Holding (Germany)

	Asirom
	600.0
	10.5
	38.1%  Interagro Bucharest

	Omniasig
	536.1
	9.4
	97.8%  Vienna Insurance Group (Austria)

	Asiban
	436.8
	7.6
	Four banks with 25% each

	ING-Life
	435.8
	7.6
	99.9%  ING Continental Europe Holdings (Netherlands)

	BCR
	424.0
	7.4
	60.9 % Banca Comerciala Romana

	Astra
	303.0
	5.3
	27%     UNIQA 

	Generali
	297.8
	5.2
	83.4%  Generali Holding Vienna (Austria)

	Unita
	259.2
	4.5
	99.9%  Vienna Insurance Group (Austria)

	BT
	211.0
	3.7
	78.2%  Banca Transilvania 

	Total
	4,620.5
	80.6
	


 Source: CSA, 2006 Annual Report
Legal Framework for Consumer Protection

The general law governing consumer protection in Romania is the Government Ordinance No. 21/1992, with further modifications. This Ordinance established a broad framework for consumer protection and created the National Authority for Consumers’ Protection (ANPC), which is responsible for coordinating and implementing policies in this area.  The power vested in the ANPC relates to broad but fundamental rights of consumer protection, but it does not place a specific focus on financial consumer protection.  Enforcement takes place mainly by way of fines. Article 56 of the Consumption Code says that “In [the] case of financial services, economic agents must offer consumers complete, correct and accurate information on their rights and obligations”. The Law No. 363/2007 amended the Consumption Code in order to combat unfair commercial practices.

The main law for the insurance sector is the Law No. 32/2000 on Insurance Companies and Insurance Supervision (Insurance Law). This law came into effect on 10 April 2000 and it has been amended in several occasions since then. It regulates insurance companies and brokers and provides for the establishment of the Insurance Supervisory Commission (CSA). The Insurance Law incorporates all the current EU insurance directives except the Reinsurance Directive. This law has been supplemented by numerous regulations issued by the CSA, such as the Law No. 136/1995 on Insurance and Reinsurance in Romania which came into effect on 1 February 1996, and the Law No. 503/2004 on the Winding-up of Insurance Companies which lays down the procedures for dealing with insolvent insurance companies.

The Insurance Law includes very broad statements which could imply a need to protect the interest of consumers. For, example, Article 4 (1) states that CSA aims to protect the insured persons' rights and to promote the stability of the insurance business in Romania. CSA does not have a specific mandate for protection of consumers, but it has been given broad powers to create regulations in the insurance field after consultation with various bodies. This suggests that it could exercise powers in the consumer protection field provided they seek to protect the interests of insured persons. Various other parts of the Law require companies and their representatives to carry out their activities in a prudent and professional manner and to not mislead the public.

The Law on Insurance and Reinsurance regulates insurance contracts and sets out the basic principles of property, liability and personal insurance.  Some companies have suggested that the law does not provide sufficient details regarding the required content of insurance contracts.  However, the law provides a good basis of description of the form of contracts and it has been supplemented by other regulations which elaborate more on the form of contracts. The main additional requirements of information are provided in the Order No. 3111/2004 on the Information the Insurance Undertakings and the Insurance Mediators have to provide the Clients with (Insurance Contracts Order), which specifies that the contract must provide information defining each insured event and insurance indemnity when the insured event takes place; the start and end dates of the insurance contract; the means of executing, suspending and ceasing the insurance contract; methods and terms of payment of insurance premiums; claims settlement procedures; and mechanisms allowing the customer recourse to legal procedures when needed.

CSA is responsible for protecting the insured persons' rights and promoting the stability of the insurance business in Romania. CSA has broad powers to deal with problems in the insurance industry, although there is no specific mention of “consumer protection” in its mandate. It does, however, have the power to receive and answer all notifications and complaints with regards to the activity of insurance companies and insurance intermediaries.  It has not been conferred with a specific power to settle disputes but it takes on this role under its broad intervention powers.
Although ANPC is vested with the power to ensure consumer protection in all matters, it does not have adequate expertise to deal with insurance matters.  It seems that when ANPC receives a complaint relating to insurance it passes this on to CSA, which in turn approaches the insurance companies.  It is therefore not clear what value having ANPC involved adds to the process.  It may be better, for the sake of transparency, to remove ANPC from the complaints process altogether and make CSA the only portal for consumer complaints which are not settled with the insurance companies.

The consumer protection associations have a broad mandate in consumer matters but play a very limited role in dealing with financial sector consumer issues. Although very active in the early 1990s there are now only two nationwide associations (ANPCPPS and APC-Romania) and a small number of more local associations. These associations can represent consumers on consultative bodies, take court proceedings on behalf of groups of consumers and provide general consumer information. However, none appears to be looking after the interests of customers with complaints about insurance. 

Disclosure and Sales Practices

Disclosure to customers is in some respect captured by the requirements of the Insurance Contracts Order. This order is supplemented by a norm which governs the information that an insurance company must provide to its customers. Sales practices are not dealt with in the Insurance Law. 

The industry association (UNSAR) has proposed that insurers use a standard policy document, starting with a household property policy, but this was not supported by all insurance companies. Because it is a compulsory form of insurance, the policy terms of MTPL are fairly standard across insurance companies. Consumers are able to compare prices for these polices from the websites of the insurers because the insurers are obliged to publicize prices for MTPL. However, the policy terms for other forms of insurance can differ widely between insurers and it is difficult for customers to compare products. In some respects this may reflect the differing strategies of companies operating in the market. The market is tiered into a group of large insurance companies who control about 90 percent of the market, many of whom are owned by major international insurance companies or linked to other large financial sector entities.  These companies offer similar products and seek to provide a high level of service to customers.  At the other end of the market there are a number of smaller companies, mainly operating in the motor insurance sector, who are financially weak and offer low-cost products. These companies have poor service records and seek to delay the payment of claims. 
The existing regulation makes it explicit that insurers must be legally responsible for all the statements made in the marketing and sales materials they produce, related to their products. The laws regarding the content of sales materials come from various sources.  They are captured by the Consumption Code which requires that they not be misleading. Reliance is placed on the Law No. 148/2000 on Advertising and the Audio-Visual Law No. 504/2002, which also say that advertising is illegal if it is misleading. However, there is no specific reference to financial products in the Law on Advertising, and like other pieces of law which seek to protect consumers, such as the Consumption Code, its focus appears to be mainly on non-financial matters. There is also a general obligation in the Insurance Law that insurers or their representatives should not mislead the public. This is interpreted by CSA as also covering their advertising activities. However, there is no specific law or regulation relating to advertising in the insurance sector and the CSA does not examine the marketing materials of insurers.

Insurance products are sold through a wide variety of sales channels.  Many companies have their own sales force and they also rely on tied agents and brokers to whom they pay commissions. In life insurance there are also a number of multi-level brokers. This form of selling can be quite aggressive and some companies using this sales method have higher levels of policy cancellations than those using their own sales force or tied agents.

The legislation currently requires that companies maintain a register of agents and brokers which must be made available for the CSA and published on the CSA website.  Each agent must have a registration number and a business card. Currently the responsibility for training agents rests solely with the insurance companies, and it is said they are “not very tough”. The CSA checks the criminal record of proposed agents before giving them a registration number. There are proposals to change the law to require agents to pass an exam before they will be registered.  The training would be conducted by an institute established within the CSA.

Brokers must be authorized by the CSA. The broking companies must meet capital requirements and have adequate professional indemnity insurance. They must satisfy the condition that they have sufficient expertise to operate as brokers and provide monthly and quarterly reports to the CSA.  The heads of insurance broking firms must have a university degree and must have practiced in senior operational position for at least 3 years in the insurance field or 5 years in banking or finance. 
Intermediaries are not required to provide a proper analysis of the needs of the client and the reasons for the intermediaries’ recommendations. However this may not adversely impact consumers, given the small size of the market for complex insurance products. Some of the larger companies selling life insurance ensure that their intermediaries have a discussion about the client’s financial needs. As the market develops, it would be desirable for some guidance to be developed, either by the industry association or the CSA to ensure that insurers undertake an analysis of customers needs.
Although there are no requirements to disclose commissions, this does not appear to disadvantage consumers. The model of pricing widely used in the market is for the insurer to provide a total price for the product and for commissions to be deducted from this cost. For example, if a policy is sold for 100 RON and the agent gets a 20 percent commission, then the insurer would get 80 RON.  However, if the commission paid is 40 percent then the insurer would get 60 RON and the consumer would not pay any more.  At this stage of market development the mandatory disclosure of commissions may add little to consumer interests, but it may be desirable in the longer term.

CSA publishes a detailed report on the insurance sector including information on the aggregate technical reserves position of insurers. Article 21(h) of the Insurance Law requires insurance companies to publish information about their company and its financial position. In its most recent annual Financial Stability Report, BNR provided an outline of developments in the insurance sector in aggregate, including comments on sector profitability and reserving. Despite the publishing of this information, it is highly likely that most insurance consumers are not interested in the financial health of insurance companies and the market is driven mainly by price.
Customer Account Handling

There are clear rules governing renewals, payment of claims and cancellation of policies.  The Insurance Contracts Order requires insurers to communicate to the policy-holders or to the potential insureds, before the signing of the insurance contract, at least the following information: the term of the contract; the means of executing, suspending or terminating the contract; the means and terms of payment of premiums; the means of calculation and distribution of bonuses; the arrangements for handling complaints concerning contracts; as well as other necessary information. An insurer must notify the policyholder of the premium payment obligation 20 days before the deadline. The Insurance Law requires insurers to prepare claims notices and procedures for receiving and settling claims.  The large companies appear to be very professional regarding the payment of claims, but some of the smaller companies which are providing unrealistic coverage at a very low price operate a business model which seeks to delay settlement of claims.

Privacy and Data Protection

Confidentiality of customer information is not governed by the Insurance Law. Reliance for data protection is placed on the Law No. 677/2001 concerning the protection of personal data. This law introduced a more comprehensive system of protection of personal data, in line with the European law.  Insurers appear very alert to this law and they mention it in their standard contract conditions. Companies have to get a correspondence address for each business line and have to ask the clients permission if they wish to share the information with other entities within their financial group.

Recourse Mechanisms

A Public Relations Directorate has been created in the CSA to regulate the handling of complaints.  The CSA has a dedicated complaints department, and though it has no authority to make binding awards against insurers, its recommendations are said to carry considerable weight with the insurance companies, and it appears that most disputes are settled amicably.  The CSA publishes data regarding the number of complaints and details of how they were settled.

Table 9: Number and Types of Complaints Received by CSA in 2006
	Subject of Complaint
	Number of Complaints
	Share of 
Total (%)

	MTPL
	477
	46.9

	Transportation
	282
	27.7

	Requests for information
	71
	7.0

	Endowment
	68
	6.7

	Personal accident and illness
	34
	3.3

	Property insurance
	33
	3.2

	Term life insurance
	20
	2.0

	Green card
	19
	1.9

	Credit and financial guarantee insurance
	3
	0.3

	Goods in transit
	2
	0.2

	Fire and natural disaster
	1
	0.1

	Others
	7
	0.7

	TOTAL
	1,017
	100.0


 Source: CSA, 2006 Annual Report.
Around 60 percent of complaints were settled in favor of the petitioner.  In the case of life insurance contracts the insurers had to pay the amount insured or surrender value had to be recalculated. There were 540 cases of non-life insurance settled in favor of the petitioner, generally involving the recalculation of claims. Where a complaint was not upheld, the customers were provided with the reasons. In many cases the complaints were about the quality of car repairs, an area where the CSA has no authority to act.
The National Association of Insurance and Reinsurance Companies (UNSAR) has an ‘Arbitration Commission’ which deals with disputes between insurance companies.  This mechanism can be used for disputes between insurers and their customers and a few of the insurance companies interviewed mentioned the possibility of using the Arbitration Commission in their standard policy conditions. However, a number of other insurers seem to have little awareness of this arrangement and do not use it.  The Arbitration Commission acts as an independent arbiter and is headed by a President who has access to a list of adjudicators. A customer has the option of choosing an arbiter from the list.  The mechanism appears to be rarely used, perhaps because it is not well known, or perhaps because customers do not trust the impartiality of the adjudicators.  There is scope to expand the use of this system and to make it operate more as an ombudsman type of arrangement to provide a mechanism to resolve disputes before recourse to the courts.

Consumers can also seek recourse against an insurance company through the courts, however most Romanians have little concept of their legal rights. Litigation against insurance companies is rare even in the context of a motor accident. According to AXCO, the scale of the Romanian aversion to litigation can be judged from the fact that one of the leading motor insurers has achieved an out-of-court settlement of every single MTPL claim it has ever received. Even more strikingly, only 1.1 percent of MTPL claims payments in 2005 were for third-party bodily injury. Access to the courts is impeded by a law which imposes a scale of court taxes ranging up to 10 percent of the damages sought. The tax, which applies to all civil actions except labor disputes, must be paid in advance and therefore acts as a major disincentive to the private plaintiff.

Guarantees and Compensation Funds

There are two funds for protection of insurance customers in Romania. The Guarantee Fund was created with the purpose of protecting insurance company customers in the case of bankruptcy of an insurance company, whereas the Road Victims Protection Fund was set to protect the road victims under the MTPL arrangements. 
Insurers finance the Guarantee Fund through annual contributions based on the level of gross written premiums. In 2006 the contributions were 0.5 percent of gross written premiums for life insurance and 1 percent of gross written premiums for non-life insurance. Payments have not been made out of the Fund to settle claims yet, although the CSA considers that the Fund has sufficient resources to cope with current demands.

The Road Victims Protection Fund is financed annually by contributions of the insurers and is administrated by the Romanian Motor Insurers Bureau. Under the MTPL arrangements if the identity of the vehicle is unknown or the vehicle is unregistered, a person is able to make a claim addressed to the Romanian Motor Insurers Bureau. The Bureau is essentially acting as a nominal defendant and makes payments to the claimant out of the Fund.

The wind-up of an insurance company is governed by provisions of a special law regarding wind-ups. The Law No. 503/2004 on the Winding-up of Insurance Companies (Wind-up Law) gives the CSA a wide range of powers for intervening in the affairs of financially weak insurers. This includes prohibition of writing or renewing certain classes of insurance, prohibition of certain investments, requirements to increase capital, and implementation of a financial recovery plan. If these prove ineffective, the CSA can apply to the courts for the appointment of a special administrator who can assume control of the company for the purpose of preventing its actual insolvency. The Wind-up Law gives the CSA powers to ensure a more orderly wind-up of an insurance company than would be provided for under the Bankruptcy Law. Under the Wind-up Law the claims of insurance creditors rank first among any other claims with respect to the assets admitted to cover the technical reserves of the bankrupt insurer.

Consumer Education and Financial Literacy

The press appears to focus mainly on the financial performance of insurance companies and there is not a great deal of reporting on issues of consumer protection. The media has highlighted some cases involving the activities of the insurance companies, including unsustainable pricing and attempts by some companies to lower claims. One of the leading financial publications, Ziarul Financiar, seems to take interest in financial sector issues but may not have wide readership among the general population. Overall the broader press in Romania, like many other countries, focuses on high profile issues and may not play a constructive role in fostering financial education.

The CSA does not have a direct role in consumer education.  It is involved in an ad-hoc campaign with the Ministry of Health to advertise health insurance products, with a particular focus on rural areas. Given the considerable lack of understanding by Romanians about the workings of the insurance sector, the CSA should take a more active role in educating consumers.

UNSAR has established an Institute to engage in education activities. The Institute aims to undertake activities to increase public awareness of the insurance sector and insurance products.  In 2005 the Institute prepared television programs with employees of the insurance companies as actors, which aired on the national television channel. However, since then education activities have been limited because insurers have not been predisposed to provide finance. 

The CSA has a website that publishes information on its activities, which can assist the press to analyze and publicize important issues in the financial sector. The CSA identifies the media as the most widely used channel to inform the public and it has issued various press releases, press statements, interviews and audio-visual press. BNR covers market developments in its annual Financial Stability Report and Annual Report.

Good Practices: Insurance Sector

A proper assessment of the overall insurance sector and the environment in which it operates is critical to determine whether or not some of the principles listed below are relevant for the country. Good business relationships between the local insurers and the public in general are one of the key issues for the development of the economy. There has to be mutual trust and confidence. In the absence of transparency in pricing, adequate consumer awareness and protection and dispute resolution mechanisms, insurance systems have less efficiency and accessibility.

	SECTION A
	CONSUMER PROTECTION INSTITUTIONS



	Good Practice A.1
	Legislative Framework

The legal system should recognize and provide for clear rules on consumer protection in the area of insurance and there must be adequate institutional arrangements for the implementation and enforcement of consumer protection rules. 

a. There should be specific legal provisions in the law, which create an effective regime for the protection of consumers of insurance services. 

b. There should be a general consumer agency or specialized agency, responsible for implementing, overseeing and enforcing consumer protection, and for collecting and analyzing related data (including complaints, disputes and inquiries).

c. The legal system should provide for a role for the private sector, including voluntary consumer protection organizations and self-regulatory organizations.

	Description
	(a) Legal Framework

The general law governing consumer protection in Romania is the Government Ordinance No. 21/1992. This Ordinance set down the main rules for consumer protection and created the Office for Consumer Protection, later renamed as National Authority for Consumers’ Protection (ANPC), which is responsible for coordinating and implementing policies in this area. The power vested in the ANPC relates to broad but fundamental rights of consumer protection, but it does not place a specific focus on financial consumer protection.  Enforcement takes place mainly by way of fines. Article 56 of the Consumption Code says that “In case of financial services, economic agents must offer consumers complete, correct and accurate information on their rights and obligations. The Law No. 363/2007 amended the Consumption Code in order to combat unfair commercial practices.
The Law No. 32/2000 on Insurance companies and insurance supervision (Insurance Law) includes only very broad statements which could imply a need to protect the interest of consumers.  For, example, Article 4 (1) states that the Insurance Supervisory Commission (CSA) aims to protect the insured persons' rights and to promote the stability of the insurance business.  The CSA does not have a specific mandate for protection of consumers, but it has been given broad powers to create regulations in the insurance field after consultation with various bodies. This suggests that it could exercise powers in the consumer protection field provided they seek to protect the interests of insured persons.

Article 21(1)(a) of the Insurance Law requires that the insurer carry out insurance activities in a prudent and professional way, in accordance with the nature and size of the activity performed. Article 34(3)(d) requires agents to be of good repute and not to mislead the public. 

The Law No. 136/1995 on Insurance and Reinsurance (which has been amended several times) regulates insurance contracts and sets out the basic principles of property, liability and personal insurance.

(b) Enforcement Agency

The agency responsible in general terms for consumer protection is the ANPC. The ANPC appears to have limited expertise in the area of financial products, particularly insurance, and does not have data specifically related to insurance complaints.
(c) Voluntary Organizations
The law provides scope for non-governmental agencies to be created to protect consumers’ rights. The consumer protection associations may develop and implement projects for consumer education and information, and represent consumer interests before the courts. They can operate at both a national or local level, but they must register under the law. Although the consumer protection associations have a broad mandate in consumer matters, they actually play a very limited role in dealing with financial sector consumer issues.
Both the National Association of Insurance and Reinsurance Companies (UNSAR) and the Association of Insurance Brokers and Agents have developed good practice codes for their members. UNSAR has a very detailed code of conduct covering its members. This code seeks to maintain the reputation of companies by ensuring that they should be honest, fair, moral and ethical and should not engage in unfair practices towards either competitors or clients. The code prohibits what is considered unfair. The code of conduct extends to relations with the media, stating that public statements of agents or staff of the insurance companies should not be detrimental to the industry.


	Recommendation
	The rights of consumers in the insurance sector need to be explicitly recognized in Insurance Law. The CSA has broad powers to protect the interests of consumers but does not make a distinction between prudential supervision and market conduct. The CSA currently takes the lead role in dealing with consumer complaints and should be recognized as the main conduit for consumer complaints in the insurance sector.

If the ANPC maintains a role in consumer protection of insurance customers, it should ensure that it has staff specifically trained to deal with insurance matters.  It should collect and report data on the number of complaints relating to the insurance sector, and report on how these matters have been settled.

	Good Practice A.2
	Other Institutional Arrangements

a. The judicial system must provide credibility to the enforcement of the rules on consumer protection. 
b. The media and consumer associations ought to play an active role in promoting consumer protection.

	Description
	The Insurance Law establishes responsibilities regarding consumer contracts and sets out rights and obligations for the insured and the insurer.  This could provide a basis for legal action on matters where the consumers’ interests have been harmed. The Civil Code provides for the enforcement of its provision through the Court process. Customers can obtain general relief under the Civil Code by taking the insurance company to court to seek redress.
There is an active financial press, a number of specialized financial publications and a TV station, “Money Channel”, devoted to financial issues. These provide a mechanism for informing and educating consumers. The media does report on the activities of insurance companies. However, while these specialized financial publications appear to have a greater understanding of insurance issues, they have only a limited circulation and are probably not read widely by the general population.

	Recommendation
	The courts are not considered to be a very “user-friendly” vehicle for settling insurance disputes, because of the time and expense involved.  A better solution may be to develop an alternative dispute settlement mechanism for the financial sector.
The media needs to be actively engaged in consumer protection issues. ANPC and CSA should develop a strategy to use the media more effectively to assist them in meeting their consumer protection goals.

	SECTION B
	DISCLOSURE AND SALES PRACTICES



	Good Practice B.1
	Formal Disclosure

a. Insurers should ensure their advertising and sales materials and procedures do not mislead customers. Regulatory limits should be placed on investment returns used in life insurance value projections.

b. Insurers should be legally responsible for all statements made in the marketing and sales materials they produce related to their products.

c. All marketing and sales materials should be easily readable and understandable by the general public.

d. A key-facts document should be attached to all sales and contractual documents, disclosing the key facts of the insurance product or service in large print. 

	Description
	(a) The general conduct of advertising is covered by the Law No. 148/2000 on Advertising, and the Audio-Visual Law No. 504/2002. These laws say that advertising is illegal if it is misleading, which encompasses the features and services provided, and the pricing and price calculation. There is also a general obligation in the Insurance Law that the insurers or their representatives should not mislead the public. This is interpreted by CSA as also covering their advertising activities. However, there is no specific law or regulation for advertising in the insurance sector.

Article 12(4) of the Insurance Law makes it very clear that the general and specific conditions of the insurance policies, the premium value, the premium calculation bases, and other documents an insurer intends to use in his relations with customers, are not subject to prior approval or notification to the CSA.

(b) Under Article 20(3)(b) of the Insurance Law an insurer is responsible for the supervision of its own personnel, subordinated units and its agents, subagents and tied agents, and for drawing up anti-fraud procedures without any prejudice to the insurance business carried on by the insurance undertaking.

(c) Order No. 3111 from 23.12.2004 governs the information that an insurance company or an insurance intermediary must provide to customers (Insurance Contracts Order). Article 2(4) notes that information must be written in a clear and accurate manner. The Order makes a distinction between non-life and life insurance.  Rules relating to the latter require that the information include details about investment performance and redemption options.
(d) The key facts about insurance products must be provided under the Insurance Contracts Order. There are no requirements for insurers selling more complex products, like life insurance, annuities and investment products, to assess the customers’ needs before selling the product.

	Recommendation
	There is a presumption that the Insurance Law covers sales and marketing, and that the provisions in the general laws related to advertising about the need to not mislead customers extend to sales and advertising activities. However this could be made more explicit in the regulation.

There should be a standardized process which allows the insurers or their intermediaries to discover information about their clients (known as a “fact-find”), particularly when selling complex products.

	Good Practice B.3
	Sales Practices

a. All insurance intermediaries should be licensed and proof of licensing should be readily available to the general public, including through the internet.

b. Sales personnel and intermediaries selling and advising on insurance contracts should have sufficient qualifications, depending on the complexities of the products they sell.

c. Educational requirements for intermediaries selling long-term savings and investment insurance products should be specified, or at least approved, by the regulator or supervisor.

d. The sales intermediary or officer should be required to obtain sufficient information about the consumer to ensure that an appropriate product is offered. Formal ‘fact-finds’ should be specified for long term savings and investment products, and they should be retained and be available for inspection for at least 7 years.

e. Insurers should be held responsible for product-related information provided to consumers by their agents (i.e. those intermediaries acting for the insurer).

f. The consumer should be made aware of whether the intermediary selling them an insurance contract (a policy) is acting for them or for the insurer (i.e. in the latter case they have an agency agreement with the insurer). 

g. If the intermediary is a broker (i.e. acting on behalf of the consumer), then the consumer should be advised at the time of initial contact with the intermediary if commission will be paid by the underwriting insurer. The consumer should have the right to require disclosure of the commission paid to an intermediary for long-term savings contracts. The consumer should always be advised of the amount of commission paid on single premium investment contracts.

h. An intermediary should not be allowed to identically fill broking and agency roles for a given general class of insurance (i.e. life and disability, health, general insurance, credit insurance).

i. There must be a reasonable cooling-off period associated with any traditional investment or long-term life savings contract, after the policy information is delivered, to deal with possible high-pressure selling and mis-selling.  

j. Sanctions, including meaningful fines and, in the case of intermediaries, loss of license, should apply for breach of any of the above provisions.



	Description
	(a) On 1 January 2008, CSA set up a register of insurance intermediaries in accordance with the EU Directive 92/2002. This register requires only limited information about the intermediaries. Agents must have a registration number which will be published on the CSA website, and they must carry a business card identifying themselves as agents.

Article 34(2)(a) of the Insurance Law requires that insurance agents have specialized qualification and/or competences, and the knowledge and skills suitable for this activity as set down in regulation issued by the CSA. There are proposals to change the legislation and require registered individuals to obtain a professional qualification within three years of further regulations being passed, through the accreditation by a specialized training institution.

Brokers must be authorized by the CSA.  They must meet capital requirements and have adequate professional indemnity insurance. They must satisfy the condition of having sufficient expertise to operate as brokers and provide monthly and quarterly reports to the CSA. The heads of insurance broking firms must have a university degree and must have practiced in senior operational position for at least 3 years in the insurance field or 5 years in banking or finance.
Article 34(4) of the Insurance Law requires that insurers maintain a special register of intermediaries, and issue a registration certificate to corporate bodies and a pass to individual intermediaries. The names on the register must be certified for adequacy by the executive management of the insurer. The information must be passed to CSA and the professional association and be made available to the public. In order to be placed on the register, agents must be high school graduates, with a diploma; not have criminal records for patrimonial crimes or crimes subject to the financial and tax legislation; and have concluded a professional indemnity insurance contract for €1,500/event and for an aggregate amount of €3,000/year.

(b) Capacity requirements do not currently apply.

(c) There are no plans to make a distinction on the basis of products sold.

(d) A needs assessment is not required before recommending an insurance product to a client.

(e) The law requires that insurers be held responsible for product-related information provided to consumers by their agents.

(f) The distinction between agents and brokers is made clear in the law. The law requires an insurance intermediary to inform the client whether it is working as an agent for one insurance company or for more than one insurance company, or as an insurance broker.  It is doubtful, given the poor understanding about insurance by most of the population, that this is very meaningful at present.

(g) There is no requirement to disclose commissions.

(h) An agent can only represent one insurer for a given class of insurance but may represent different insurers for different classes of business.

(i) There is a 20-day cooling-off period for life insurance.  

(j) Sanctions exist for breaches of the relevant laws and regulations.

	Recommendation
	No recommendations.

	Good Practice B.4
	Roles of Third Parties 

a. The regulator or supervisor should publish annual public reports on the development, health and strength of the insurance industry, either as a special report or as part of their governance disclosure and accountability requirements.

b. If credible claims-paying ability ratings are not available, the regulator or supervisor should periodically publish sufficient information on each insurer, for an informed commentator or intermediary to form a view of the insurer’s relative financial strength.

	Description
	(a) In its most recent annual Financial Stability Report, the National Bank (BNR) provided an outline of developments in the insurance sector, including comments on sector profitability and reserving. CSA also publishes a detailed report on the insurance sector including information on the aggregate technical reserves position of insurers. Article 21(h) of the Insurance Law requires insurance companies to publish information about the company or its financial position.  

(b) CSA publishes financial data for individual entities in the financial system, including their overall profitability and the technical accounts for non-life and life insurance.  

	Recommendation
	CSA should publish a summary table of the financial position of all insurance companies highlighting the capital position and solvency of the companies.  Further explanation of the data currently published should be provided.

	Good Practice B.5
	Contracts

There should be a specialized insurance contracts section in the general insurance or contracts law, or ideally a separate Insurance Contracts Act. This should specify the information exchange and disclosure requirements specific to the insurance sector and the basic rights of insurers and policyholders, and allow for any asymmetries of negotiating power or access to information.  

	Description
	Insurance contracts are regulated on the basis of the Law No. 136/1995 on Insurance and Reinsurance. Additional information is required by the Insurance Contract Order. This Order provides that insurers shall communicate to the policyholders or to the potential insureds, before the signing of the insurance contract, at least the following information: the term of the contract; the means of executing, suspending or terminating the contract; the means and terms of payment of premiums; the means of calculation and distribution of bonuses; and the arrangements for handling complaints concerning contracts. In addition, the Order requires other necessary information to be communicated to the clients during the term of the contract. 

	Recommendation
	No recommendations.

	SECTION C
	CUSTOMER ACCOUNT HANDLING AND MAINTENANCE



	Good Practice C.1
	a. Customers should receive periodic statements of the value of their policies in the case of insurance savings and investment contracts.  For traditional savings contracts this should be at least yearly, however more frequent statements should be produced for investment-linked contracts.

b. Customers should have a means to dispute the accuracy of the transactions recorded in the statement within a stipulated period. 

c. 
Insurers should be required to disclose the cash value of a traditional savings or investment contract upon demand and within a reasonable time. In addition, a table showing projected cash values should be provided at the time of delivery of the initial contract and at the time of any subsequent adjustments.

d. Customers should be provided with renewal notices at least 30 days before the renewal date for non-life policies.  If an insurer does not wish to renew a contract, it should provide at least a 30-day notice.

e. Claims should not be deniable or adjustable if non-disclosure is discovered at the time of the claim but is immaterial to the proximate cause of the claim.  In such cases, the claim may be adjusted for any premium shortfall or inability to recover reinsurance.

f. Insurers should have the right to cancel a policy at any time (other than after a claim has occurred – see above) if material non-disclosure can be established.

	Description
	(a) The Insurance Contracts Order requires that insurers provide during the contract period of life assurance and/or accidents and sickness insurance and/or health insurance, any change of the insurers’ name and location, change in the insurance contract conditions or in the law in force, and annual information regarding bonuses and amounts representing the profit shares.

(b) A growing number of insurance companies have call centers and websites, both of which can be used to make complaints to the company. Some make the process for dispute resolution clear as part of the insurance contract, but it is not clear if this practice in universal.

(c) This form of contract is not given any special recognition under the Insurance Law.

(d) An insurer must notify the policyholder of the premium payment obligation 20 days before the deadline for payment.

(e) Article 20(3)(f) of the Insurance Law requires that insurers prepare claims notices and procedures for receiving and settling claims.
(f) The Insurance Contracts Order states that the client must provide all the information required by insurance companies. If the client fails to provide all material information, the insurer can stop the policy or in the event of a claim reduce the value of the settlement.

	Recommendation
	All insurers should make the process of claims handling as transparent as possible and provide customers with information about dispute resolution mechanisms.

	SECTION D
	PRIVACY AND DATA PROTECTION



	Good Practice D.1
	Consumers have a right to expect that their financial activities will have privacy from the scrutiny of federal government and other bodies. The law ought to require insurers to ensure that they protect the confidentiality and security of customer’s information against any anticipated threats or hazards to the security or integrity of such information, and against unauthorized access to, or use of, customer information that could result in substantial harm or inconvenience to any customer.

	Description
	The Law No. 677/2001 for the Protection of Persons concerning the Processing of Personal Data and Free Circulation of Such Data is applicable.

	Recommendation
	No recommendations.

	Good Practice D.2


	Informing the customer 

a. Insurers ought to explain how they use and share customers’ personal information, and insurers must be committed not to sell or share account or personal information to outside companies that are not affiliated with the insurer, for the purpose of telemarketing or direct mail marketing.

b. The law ought to allow a customer to stop or "opt out" of certain information sharing within or between financial groups, and the insurers ought to inform the customers of their option. 

c. The law should prohibit disclosure of information of customers by third parties.

	Description
	(a) Under the Law No. 677/2001 personal data cannot be shared without consent.

(b) Insurance companies include in their contracts a clause which allows them to share customer information within a financial group. This particular clause is unlikely to be brought to the attention of a client and there are no arrangements which would allow the client to “opt out” from the provision that allows the company to share information with an affiliate.

(c) Personal data can only be provided to another party if a written confirmation of consent is obtained.

	Recommendation
	Customers should be given an option to “opt out” of information sharing within a financial group.

	Good Practice D.3
	Permitted Disclosures

a. The law ought to state specific procedures and exceptions concerning the release of customer financial records to government authorities.

b. The law ought to provide for penalties for breach of insurer secrecy.

	Description
	(a) Order No.15/2001 governs the use of confidential information by CSA. Although the CSA is forbidden to release information, the Order seems to only contemplate information on insurers and not information on clients.

(b) There are no sanctions relating to the confidentiality provisions of the Insurance Law. This matter is dealt with in the Law on Personal Data Protection where penalties apply.

	Recommendation
	No recommendations.

	SECTON E
	DISPUTE RESOLUTION MECHANISMS



	Good Practice E.1
	Internal Dispute Settlement

a. An internal avenue for claim and dispute resolution within the insurer must be required by the supervisory agency. 

b. Insurers should designate employees to handle complaints of retail policyholders.

c. The insurer must inform its customers of the internal procedures on dispute resolution.

d. The regulator or supervisor must provide oversight on whether insurers comply with their internal procedures on consumer protection rules.

	Description
	(a) and (c) Article 33(3) of the Insurance Law requires the insurance intermediary to inform the customers, prior to the conclusion of a contract, of any out-of-court or in-court resolution procedure which may settle disputes between customers and intermediary. Article 41(1) requires the CSA to issue regulations regarding claims handling, ensuring that disputes between customers and insurers and intermediaries are handled in “a friendly manner”.

(b) Companies become aware of disputes via complaints made through their call center and website, and deal with them on an ad-hoc basis. 

(d) A Public Relations Directorate has been created in CSA to regulate the handling of petitions. These petitions are governed by the Law No. 233/2002. CSA has a dedicated complaints department, and though it has no authority to make binding awards against insurers, its recommendations are said to carry considerable weight with the insurance companies and it appears that most disputes are settled amicably.

	Recommendation
	The insurance companies should be required to prepare a policy on internal dispute resolution.  The policy should be subject to review by the CSA as part of its normal supervision procedures.

	Good Practice E.2
	Formal Claims Dispute Mechanisms

a. An intermediate system should be in place that allows consumers to seek third party recourse before going to court.  This could be an ombudsman or a complaints and inquiries bureau.

b. The role of an ombudsman or equivalent institution vis-à-vis consumer complaints must be in place and made known to the public. 

c. The ombudsman's impartiality and independence from the appointing authority and industry must also be assured.

d. The enforcement mechanism of the decisions of the ombudsman or equivalent institution and the binding nature of the decision on insurers must be in place and publicized.

	Description
	(a) CSA has a memorandum of understanding with ANPC, allowing policyholders to take their complaints to either body. If recommendation fails, the complainant must then generally take the case to the courts. The insurers' association UNSAR has established an Arbitration Commission which charges lower fees than the courts. Although the Commission is mainly intended to resolve disputes between insurers, it can also deal with disputes with policyholders if the policy includes an arbitration clause.  This clause is not widespread, and is apparently rarely used.
(b) There is no insurance ombudsman.

	Recommendation
	UNSAR should consider developing its Arbitration Commission as an alternative dispute resolution mechanism for disputes between customers and insurance companies.  The companies should make recourse to this forum an option for all clients, by including it in the standard terms and conditions of insurance contracts.

	SECTION F
	GUARANTEE AND COMPENSATION SCHEMES



	Good Practice F.1
	a. With the exception of schemes covering mandatory insurances, guarantee schemes are not to be encouraged for insurance because of the opaque nature of the industry and the scope for moral hazard.  Strong governance and supervision are better alternatives.  

b. Nominal defendant arrangements should be in place for mandatory insurances such as motor third party liability insurance.

c. Assets covering life insurance mathematical reserves and investment contract policy liabilities should be segregated or at the very least earmarked, and long-term policyholders should have preferential access to such assets in the event of a winding-up.

	Description
	(a) The Law No. 503/2004 on the Winding-up of Insurance Companies has given the CSA a wide range of powers for intervening in the affairs of financially deficient insurers. These include limitation of premium income, prohibition of writing or renewing certain classes of insurance, prohibition of certain investments, requirements to increase capital, and implementation of a financial recovery plan. If these prove ineffective, the CSA can apply to the courts for the appointment of a special administrator who can assume control of the company for the purpose of preventing its actual insolvency. In accordance with the Insurance Law, the insureds have priority over other creditors in a winding-up. 

The Law No. 136/1995 on Insurance and Reinsurance established two funds of protection for insurance customers in Romania: the Guarantee Fund, with the purpose of protecting insurance company customers in the case of bankruptcy of an insurance company; and the Road Victims Protection Fund, set to protect the road victims under the Motor Third Party Liability (MTPL) arrangements.

Romania is unusual in having a Guarantee Fund that applies to both individual and corporate direct insurance policyholders. The Fund was established as part of the state budget under the terms of the Insurance Law but was only properly constituted when it was taken over by the CSA on 1 January 2003. The original combined fund was divided into separate life and non-life funds on 1 January 2005. Life insurance policyholders receive 100 percent of the outstanding contract value. In terms of non-life insurance, the Fund provides full compensation for claims against insolvent MTPL insurers; and for other lines of business, the Fund pays 50% of outstanding claims as of the date bankruptcy proceedings are initiated, reduced to 25% in the case of credit and guarantee and financial loss. Policyholders' claims against insolvent insurers take precedence over those of all other creditors. The Fund is only liable for claims which cannot be met from the bankrupt insurer's assets and only comes into play once bankruptcy proceedings have been concluded. Insurers finance the Guarantee Fund through annual contributions based on the level of gross written premiums.

The Road Victims Protection Fund is financed annually by the insurers’ contributions and is administrated by the Romanian Motor Insurers Bureau.

(b) Under the MTPL arrangements if the identity of the vehicle is unknown or the vehicle is unregistered, a person is able to make a claim addressed to the Romanian Motor Insurers Bureau.  The Bureau is essentially acting as a nominal defendant and makes payments to the claimant out of the Protection Fund.

(c) The Insurance Law requires companies to operate as either life insurers or non-life insurers. However companies operating as composites prior to 2005 can continue to do so. Although composite insurers are allowed to operate, the Insurance Law requires a separation between life assurance business and non-life business, and a separation of the technical reserves for life assurance business and for non-life business.

Article 28(1) of the Insurance Law says that “the life assurance fund assets shall warrant the absolute safety of life assurance policyholders and shall be used only in relation to life assurance fund liabilities”. 

	Recommendation
	No recommendations.

	SECTION G
	CONSUMER EDUCATION AND FINANCIAL LITERACY



	Good Practice G.1
	Use of Mass-media

a. The press should be encouraged to actively cover issues related to retail financial products.

b. Regulators and industry associations should provide sufficient information to the press to facilitate analysis of related issues.

	Description
	(a) The press appears to focus mainly on insurance companies’ financial performance and there is not a great deal of reporting on issues of consumer protection.

(b) Neither the Insurance Association nor individual insurers have a formal consumer education program. CSA has a website that publishes information on its activities, which can be used by the press to analyze and publicize important issues in the financial sector. CSA identifies the media as the most widely used channel to inform the public and has issued various press releases, press statements, interviews and audio-visual materials. BNR covers market developments in its annual Financial Stability Report and Annual Report.

	Recommendation
	CSA should put in place a system of consumer alerts to highlight to the press and public any consumer protection issues in the insurance sector.

	Good Practice G.2
	Formal Consumer Dissemination and Assistance
a. The government and regulators ought to put in place formal consumer information dissemination and assistance to improve consumer awareness and knowledge. 

b. The government should develop a strategy for including financial education as part of the general education curriculum.

	Description
	CSA plays a role in increasing awareness about insurance but this is mainly limited to supervisory matters. There is scope for much greater effort to improve consumer awareness on the insurance market.

	Recommendation
	CSA should play a more active role in promoting the role of insurance and increasing community awareness of insurance products. CSA should put in place a system of consumer alerts to highlight to the press and public any consumer protection issues in the insurance sector.

Insurance should be included in any national program to improve financial literacy.


Romania: Consumer Protection in the Pensions Sector

Introduction

Romania has been a latecomer to private pension reform in Eastern Europe and has had the opportunity to view the successes and failures in other reforming countries.  The system it has put in place contains tight prudential and market conduct controls which substantially mitigate risks to consumers.  The industry is dominated by large international financial entities, however the number of pension administrators in the second pillar is much larger than anticipated and there is expected to be some consolidation of pension funds.

Reform of the pension system in Romania provided for the introduction of both mandatory (Pillar 2) and voluntary (Pillar 3) private pension schemes. The provisions of Pillar 3 came into effect on 1 January 2005.  Workers can contribute voluntarily to Pillar 3 funds by deductions from their monthly salaries. There are tax benefits for the first €250 in contributions but otherwise contributions must be made from after-tax salaries.  Estimates about the number of members who were likely to join the voluntary scheme in 2007 varied from 300,000 to 500,000 but the schemes have been far less successful attracting only about 60,000 members. The low level of participation is attributed to the low level of tax concessions and the general trend among Romanians towards consumption rather than savings. The first voluntary pension contributions were collected in May 2007. There are five companies which currently offer voluntary pensions, as shown in Table 10 below (in addition, Raiffeisen was authorized to offer voluntary pensions in 2007, but has not launched a fund yet).

Table 10: Voluntary Pension Funds, December 2007
	Pension Fund Administrator
	Assets under Management (RON)
	Share of Market (%)

	ING Life 
	2,609,914
	18.16

	Aviva 
	   702,196
	  4.89

	BCR Life 
	7,110,349
	49.47

	Allianz-Tiriac 
	3,918,748
	27.27

	OTP 
	     12,528
	  0.21

	TOTAL
	14,371,809
	100.00


  Source: CSSPP, Raport Activitate 2007
Mandatory private pensions are only just being introduced.  The final law was passed in December 2006 but enrollment in the new system did not begin until 17 September 2007 with a 4-month deadline given to eligible members to choose a pension fund.  For workers under the age of 35, participation in the new system is compulsory.  Employees who did not exercise their choice by 17 January 2008 were assigned at random by the Private Pension System Supervisory Commission, with assignments being made pro rata to the pension funds based on their market shares. For workers between the age of 35 and 45, joining is voluntary and they may join at any time up to their 45th birthday. Validation of age criteria is being undertaken by the National House of Pensions. The first contributions have been collected in March 2008. 

Unfortunately, there appears to be a lack of enthusiasm for the new system and it lacks widely-based political support. Although the new system has just begun collecting contributions, some have been undermining confidence by suggesting that workers’ money will be at risk.  This is despite the fact that most of the pension administrators are highly professional market entities and the supervisor exercises tight control over all aspects of the system. An initial contribution rate of only 2 percent of wages, combined with a fee cap of 2.5 percent of contributions, will make it difficult for administrators to cover the costs of administration unless they have considerable scale. The amount of contributions channeled to the mandatory private pension funds shall increase gradually over a period of 8 years, by 0.5 percent, until they reach the level of 6 percent. A total of 18 mandatory pension providers have been authorized.  The top 5 companies are outlined in Table 11.

Table 11: Mandatory Private Pension Funds Membership, December 2007
	Pension Fund Administrator
	Number of
Members
	Share of

Market (%)

	ING
	1,380,211
	33.2

	Alliance-Tiriac
	1,065,521
	25.6

	Generali
	389,607
	9.4

	Aviva
	305,849
	7.4

	Interamerican
	263,979
	6.4

	Total Top 5 
	3,405,167
	81.9

	TOTAL 
	4,156,316
	100.0


  Source: CSSPP, Raport Activitate 2007
The Private Pension System Supervisory Commission (CSSPP) has set strict investment controls for pension funds. CSSPP is an independent regulator established to undertake for authorization, regulation and prudential supervision. It has the responsibility to check on the way the managers meet their obligation of prudentially investing the assets of the privately-managed mandatory pension funds. Investment controls are quite strict and each fund is categorized as being high, medium or low risk based on the composition of its investment portfolio. Of the 18 funds which have been established only one is classified as having a high risk profile. These classifications are set down in regulation of the CSSPP. Given the limits on portfolio composition, the rating may give a misleading impression about the overall risk profile of funds which tend to be conservative by market standards in more developed markets. 

There was a substantial consumer education program for the new pension system. The Ministry of Labor and the CSSPP were both responsible for marketing, as well as for the advertising campaigns of the administrators. A total of 4.2 million folders were sent to all workers up to the age of 45 explaining both Pillar 2 and Pillar 3 pensions. Further material was distributed through the offices of the National Authority for Consumers’ Protection (ANPC) and through local government connections. A media campaign using public radio and television was used. CSSPP had a limited budget for advertising and there is a widespread view that not enough was done to educate the population about the new system.  It is widely suggested that the population still has a very low level of understanding of the new system and that much greater effort is needed on education. However, despite these concerns, the Pillar 2 system proved more popular than expected.

Legislative and Institutional Arrangements

The general law governing consumer protection in Romania is the Government Ordinance No. 21/1992, with further modifications. This Ordinance established a broad framework for consumer protection and created the ANPC, which is responsible for coordinating and implementing policies in this area. The power vested in the ANPC relates to broad but fundamental rights of consumer protection, but it does not place a specific focus on financial consumer protection. Enforcement takes place mainly by way of fines. Article 56 of the Consumption Code says that “In the case of financial services, economic agents must offer consumers complete, correct and accurate information on their rights and obligations”. The Law No. 363/2007 amended the Consumption Code in order to combat unfair commercial practices.

The laws establishing the CSSPP and the second and third pillar pension systems place considerable emphasis on protecting pension fund members. The CSSPP is responsible for supervising both voluntary pension funds and mandatory pension funds. The mission of the CSSPP is to “protect the interests of those affiliated to the pension system by ensuring an efficient functioning of this system”. The Law No. 204/2006 on Voluntary Pensions says that “the administrator must act exclusively in the best interests of the participants and apply prudential principles in its activity”. The Law No. 411/2004 on Privately Managed Pension Funds (mandatory private pensions) makes numerous references to protecting the interests of members, but does not make this a general obligation of the pension administrators in the same manner as the Law on Voluntary Pensions.  None of the laws specifically mentions the term ‘consumer protection’ but there are strong controls over many market conduct activities.

Although the ANPC is vested with the power to ensure consumer protection in all matters, it does not have adequate expertise to deal with private pension matters.  It is too early to assess the effectiveness of the ANPC in relation to complaints arising in the new pension system, but it seems likely that it will follow the same path as in the insurance sector and pass these on to the CSSPP which in turn will approach the pension administrators. It is therefore not clear what value having ANPC involved adds to the process. It may be better, for the sake of transparency to remove the ANPC from the complaints process altogether and make the CSSPP the only portal for consumer complaints which are not settled with the pension administrators.

The ANPC assisted the CSSPP in disseminating information about the new pension system through its regional network.  However there is no formal relationship between the ANPC and the CSSPP, and the former has indicated that pensions is outside the scope of its activities and is the responsibility of the Ministry of Labor and Social Affairs.

The consumer protection associations have a broad mandate in consumer matters but play a very limited role in dealing with financial sector consumer issues. Although very active in the early 1990s there are now only two nationwide associations (ANPCPPS and APC-Romania) and a small number of more local associations.  These associations can represent consumers on consultative bodies, take court proceedings on behalf of groups of consumers and provide general consumer information. 

Disclosure and Sales Practices

Part of the success of attracting participants to the new pension system may have been because of the effective sales of the nearly 250,000 agents who were authorized to market the new pension product offered by the pension administrators.  The law provided for the use of intermediaries tied to pension administrators who were given the responsibility to provide information and to conclude contracts on behalf of people entering the new system. However, administrators are responsible for the actions of their agents. Despite the large number of agents operating in the system instances of improper conduct appear to be low. As the system was mandatory for people up to age 35, the agents did not have a role ‘selling’ the pension product, but were acting more as distribution agents for a product which people were, by law, required to have. The decision to join the system for people aged between 35 to 45 years was a personal decision based on the expectation that the move into the second pillar would offer them a larger income in retirement than they would receive from the first pillar. The government’s own publicity indicated to these people that a move would be desirable and hence, again the role of the agent whist having more of a sales flavor was still more like as a distributor. Around one third of the 3.7 million people who entered the system did so voluntarily.

The marketing campaigns of the pension administrators were ‘aggressive’ but the content of the marketing material was closely controlled by the CSSPP.  There were some cases where the consumer was signed up by more than one agent but in these instances both contracts were voided and the member was allocated to a pension fund by the National House of Pensions.  Effectively the consumer is denied a right to choose her own pension fund in cases where a fraud was committed, but they will have a chance to switch at the end of two years. Several administrators requested that the CSSPP withdraw the license of a few of their agents because they had engaged in fraudulent activities. The CSSPP also withdrew 4 licenses after investigating complaints about agent misconduct.

Marketing agents are required to provide potential participants a prospectus. These prospectus should contain very detailed information, including: outline of the investment policy and investment risks; structure of investments; risk classification of the proposed portfolio into ‘high’, ‘medium’ and ‘low’, based on the composition of the fund’s portfolio; rules for valuing fund assets and standard form of calculating performance; detailed presentation of commissions and taxes and the manner in which they are calculated; the form of any guarantees or technical provision held to support performance; information of the administrator itself, such as shareholders, controller, managers and directors.  The scope of this information appears adequate for consumers’ needs.

All brokers and agents in the voluntary and mandatory pension system must be licensed by the CSSPP. The administrator is responsible for the training of agents based on material approved by the CSSPP. The administrator examines the agents based on this material too. Then an application for a license is submitted to the CSSPP, which checks details about the financial and legal background of the agent.  The adequacy of the testing arrangements must be considered doubtful given that 250,000 agents were licensed for the second pillar and 50,000 for the third pillar. Given that members have now been signed up for the new system, the role of agents will be much more limited to signing up new workers to the system.  People between the ages of 35 and 45 still have a choice to enter the system.  The CSSPP should consider methods of reducing the number of agents to a more manageable level, perhaps by identifying those who have sold only a few pensions.

Both voluntary and mandatory pension funds can change the prospectus requirements but they must follow clearly established procedures. A voluntary pension fund can only change its prospectus if it receives approval from the majority of fund participants. A detailed procedure is set down for consultation and if the change must also be approved by the CSSPP. As a way of protecting those who may be dissatisfied, members who are not happy with the decision to change the prospectus may transfer their funds to another administrator without penalty. The prospectus requirements for mandatory pension funds are similar to those for voluntary funds although approval lies solely with the CSSPP and members are not given the opportunity to get involved in the process.

The advertising of both voluntary and mandatory pensions is tightly controlled. Voluntary pension administrators and their intermediaries must not convey false or misleading information, claims or statements - including advertising and other promotional materials, and written materials distributed to participants or potential participants. Similarly, it is not legal to make statements or projections regarding the evolution of the investments of a voluntary pension fund, in forms or ways other than those stipulated by the CSSPP norms. All advertising material must be licensed by the CSSPP before it is released to the public. For mandatory pensions it is forbidden to release false, misleading information or information that misrepresents the situation of the private pension fund; or to make statements or predictions as to the future performance of the pension fund. When the advertising materials have the potential to be misleading, CSSPP has the right to ban the publishing and distribution of these materials and to force the administrator to publish the rectified material in 7 days.  Additionally a norm has also been issued noting that the materials should be clear and readable. This norm forbids comparison of performance between administrators and the use of terms such as ‘biggest’, ‘best’, and ‘highest performing’.
The government is planning to conduct a survey of the level of understanding among the population about the new pension system. The terms of reference for the survey have been determined and the CSSPP is waiting for the World Bank as a partner in the survey to give the go-ahead to proceed.  A provider will be selected to conduct the survey, design the methodology, prepare questionnaires and analyze the results. The survey will seek to determine the level of success that was achieved during the campaign to market the new pension system and assess whether it has achieved its goal of convincing the population that the system will guarantee the delivery of future pensions and prove beneficial to the country. The campaign will also seek to assess whether fears that the new pension funds will be no different from those which were involved in previous fraud cases have been mitigated.

Fees in both the second and the third pillar are capped. In the second pillar administrators can charge a management fee of up to 0.05 percent of total net assets in one person’s account per month and a contribution fee of up to 2.5 percent of contributions paid in. In the third pillar administrators can charge a management fee of up to 0.2 per cent per month and a contribution fee of up to 5 percent. Transfer fees are payable if the participant switches funds within 2 years of joining. Detailed procedures for switching have been issued by the CSSPP. It is generally accepted that the level of fees for the second pillar are among the lowest in Europe and provide contributors with a good deal. The administrators have been critical of the low level of fees.

Administrators must make regular and detailed public disclosures on their website. These companies have to provide contributors with information on their accounts free of charge. In addition, they must publish data on the products they offer, and publish information prospectuses on their website. They are also required to inform a participant in writing, at least yearly and free of charge, of the level of fees they charge and of the level of costs and fees they pay to other parties for the management of the fund and its assets.

As the private pension system has only recently been created, there has not yet been an opportunity for the authorities to report on performance of the system.  The CSSPP has issued a report of activities for its first year of operation and will report on the performance of the sector in the future. Similarly the Financial Stability Report issued by the BNR is expected to cover this subject in future years.

CSSPP is required to calculate and publish monthly information of the voluntary pension system. This information includes: weighted average rate of return of all voluntary pension funds for the past 24 months; rate of return of each voluntary pension fund for the past 24 months; minimum rate of return of all funds.  If the rate of return of a voluntary pension fund is lower than the minimum rate of return of all funds for 4 consecutive quarters, then the Commission is required to withdraw the license of the administrator of that fund and place it into special administration.

Solicitation of pension products does not appear to be an issue in Romania.  Now that the new pension arrangements are in place, a person can only enter the system when he joins the workforce. Thus, marketing by pension administrators appears limited. The take-up of voluntary pensions has been low to date and the pension administrators feel that further attempts to encourage participation will be hampered unless it is made more attractive through tax concessions. 

Customer Account Handling

The law provides for customers to receive detailed information about the position of their accounts. Contributors to the mandatory pension system receive annual statements of account from administrators free of charge, and they can request more frequent information for a small fee. In addition they have access to web-based statements. As these are long-term saving vehicles the provision of this information is adequate to meet customers’ needs. For voluntary pensions, the administrator must also send an annual written notification to each participant containing the number of fund units and their value. Upon request, the administrator must provide to participants the investment policy declaration which must be submitted when it is licensed and its annual accounts and reports. Each participant may also request detailed information regarding investment risk, investment options, the investment portfolio, as well as information regarding risk exposure and investment costs. The pension fund management companies have call centers and websites, both of which can be used to make information available to members.

Privacy and Data Protection

Personal data is protected by a governmental authority. Protection of personal data is governed by the National Supervisory Authority for Personal Data Processing (ANSPDCP).

Recourse Mechanisms

The Law on Voluntary Pensions does not mention the need for any procedures to deal with complaints from, or disputes with customers. The CSSPP does not have a formal complaints area in its organizational structure. Complaints are handled in a section responsible for both public relations and consumer protection. The Communications Department has one person responsible for complaints by email. Many of the complaints received in 2007 relate to membership validity as shown in Tables 3 and 4. The Commission did not log the many thousands of telephone calls received.

Table 12: Written Complaints Made to the CSSPP in 2007

	Nature of Complaint
	Number
	Percent

	Pillar 2 – membership 

                 - of which membership validity
	814

505
	97.3
60.3

	Pillar 2 – marketing agents
	19
	2.3

	Pillar 3
	4
	0.5

	Total
	837
	100.0


Source: CSSPP

Table 13: E-mail Complaints Made to the CSSPP in 2007

	Nature of Complaint
	Number
	Percent

	Pillar 2
	
	

	Marketing agents
	290
	35.2

	Membership procedures
	265
	32.1

	Membership process
	160
	19.3

	Administrators
	45
	5.5

	Fees
	25
	3.0

	Advertising
	15
	1.8

	Other
	25
	3.0

	Total Pillar 2
	825
	100.0

	Pillar 3
	
	

	Employers
	45
	23.1

	Marketing agents
	40
	20.5

	Membership procedures
	35
	18.0

	Administrators
	20
	10.3

	Participants abroad
	20
	10.7

	Other
	15
	7.7

	Fees
	10
	5.1

	Accountancy Reports
	10
	5.1

	Total Pillar 3
	195
	100.0


Source: CSSPP
Pension administrators become aware of complaints through their call centers and websites and deal with them on an ad-hoc basis. However the law says that they have 30 days to resolve the complaint. So far there have not been any complaints which have had to make recourse to the civil or commercial law. Because of the tight control and high level of transparency in the system of voluntary pensions, they expect a limited number of complaints.

Guarantees and Compensation Funds

There are very strong controls over the safety of assets in both second and third pillar pension funds. The assets of pension administrators must be placed with a custodian/depository which is subject to the joint control of the CSSPP and the BNR. For voluntary pension funds, the depository must offer sufficient financial and professional guarantees to enable it to fulfill its obligations. The role of the depository is to “receive and keep safely all the voluntary pension fund assets”. For mandatory private pensions, the administrator must designate a custodian previously licensed by the CSA and subject to surveillance by the BNR. The custodian is required to play a role in valuing and reporting on assets.

A guarantee fund will be established to ensure the payment of pensions if an administrator has problems paying.  The fund would be financed by contributions from the administrators and supervised by the CSSPP.  The details of the fund are still under discussion.

Mandatory pension funds must achieve a minimum rate of return determined by the CSSP based on the weighted average rate of return of all funds. The rate of return is the annualized rate of the product of daily returns measured for 24 months. Any fund which fails to meet the minimum rate for four consecutive quarters shall have its license revoked. In addition to the minimum rate of return, funds must also guarantee that a member's retirement assets will not be less than the sum of the net contributions paid.
Consumer Education and Financial Literacy

Although there was an extensive consumer education program when the new pension system was introduced, present efforts to educate new entrants to the labor force about the new system appear limited. Even though young people entering the system have limited options (basically regarding which funds to join), they should have access to educational material explaining the new pension system.  It is particularly important to explain to them that the system involves some risks and that the value of their account can fluctuate with market movements, but that the investment is for the long term and that these fluctuations are to be expected. They also need to be educated about the options they have for making voluntary contributions to the third pillar. The CSSPP has not been given any additional money for consumer education.

The press has been taking a close interest in the progress of the second pillar.  Despite taking an active interest, there are concerns that the mainstream press may not be critical of pension administrators because of a conflict of interest arising from the fact that they receive substantial advertising revenue from these administrators. Publications such as Ziarul Financiar seem to take keen interest in financial sector issues. However since they are specialized financial newspapers, they may not be widely read. Overall the broader press only focuses on high profile issues and does not play a constructive role in fostering financial education.

A fledgling association of pension fund administrators does not yet have a consumer education focus.  The administrators are required by the law to provide extensive information to clients and to make available and update their websites outlining their activities.  However, there is no active program of consumer education.

The CSSPP has a website that publishes information on its activities that can assist the press to analyze and publicize important issues in the financial sector. The CSSPP has a media service on its website which provides information about developments in the pensions sector. It also covers market developments in its annual report.

Strong economic growth and increasing complexity of financial products point to a growing need for consumer protection and financial literacy in Romania. For example, with changes to the pensions system, an increasing number of workers now have to rely on personal savings and private pensions to fund their retirement. As a result of recent changes like these, a large number of people will need to develop the skills necessary to plan and support their retirement. 
Good Practices: Pensions Sector

A proper assessment of the overall private pensions sector and the environment in which it operates is critical to determine whether or not some of the principles listed below are relevant for the country. Good business relationships between the local pension entities
 and the public in general are one of the key issues for the development of the economy. In the absence of transparency in the provision of pension products, adequate consumer awareness and protection and dispute resolution mechanisms, confidence in the pensions’ framework can be undermined.

	SECTION A
	CONSUMER PROTECTION INSTITUTIONS



	Good Practice A.1
	Legislative Framework

The legal system should recognize and provide for clear rules on consumer protection in the area of private pensions and there must be adequate institutional arrangements for the implementation and enforcement of consumer protection rules. 

a. There should be specific legal provisions in the law which creates an effective regime for the protection of consumers who deal with pension entities. 

b. There should be a general consumer agency or specialized agency, responsible for implementing, overseeing and enforcing consumer protection, and for collecting and analyzing related data (including complaints, disputes and inquiries).

c. The legal system should provide for a role for the private sector, including voluntary consumer protection organizations and self-regulatory organizations.

	Description
	(a) The general law governing consumer protection in Romania is the Government Ordinance No. 21/1992.  This Ordinance set down the main rules for consumer protection and created the Office for Consumer Protection, later renamed as National Authority for Consumers’ Protection (ANPC), which is responsible for coordinating and implementing policies in this area.  The ANPC has 12 offices throughout the country.  The power vested in the ANPC relates to broad but fundamental rights of consumer protection, but it does not place a specific focus on financial consumer protection.  Enforcement takes place mainly by way of fines. Article 56 of the Consumption Code says that “In case of financial services, economic agents must offer consumers complete, correct and accurate information on their rights and obligations. The Law No. 363/2007 amended the Consumption Code in order to combat unfair commercial practices.

Overall responsibility for supervising pension funds rests with the Private Pension Supervision Commission (CSSPP) which was established by the Law No. 313/2005, which approved the Government Ordinance No. 50/2005 on the set-up, organization and functioning of the CSSPP. The CSSPP is responsible for supervising both voluntary and mandatory pension funds. Its mission is to “protect the interests of those affiliated to the pension system by ensuring an efficient functioning of this system”.

Article 24(1) of the Law No. 204/2006 on Voluntary Pensions says that “The administrator must act exclusively in the best interests of the participants and apply prudential principles in its activity”. Article 21(3) notes that “the quality of shareholders should meet the need to guarantee a prudent and healthy management of a pension fund and to make possible efficient supervision, in order to protect the interests of participants and beneficiaries”.

The Law No. 411/2004 on Privately Managed Pension Funds (mandatory pensions), as amended by Law No. 23/2007, makes numerous references to protecting the interests of members, but does not make this a general obligation of pension administrators in the same manner as the Law on Voluntary Pensions.

(b) The agency responsible in general terms for consumer protection is the ANPC. The ANPC appears to have limited expertise in the area of financial products, and has indicated that pensions are outside its scope and is the responsibility of the Ministry of Labor and Social Affairs.
(c) The law provides scope for nongovernmental agencies to be created to protect consumer’s rights. The consumer protection associations may develop and implement projects for consumer education and information, and represent consumer interests before the courts. They can operate at both a national or local level but they must register under the law.

	Recommendation
	The rights of consumers in the pensions sector needs to be explicitly recognized in the law. A direct responsibility should be placed on pension administrators to have regard to consumer issues in the Law on Privately Managed Pension Funds.

The ANPC’s role in relation to pensions should be clarified. The pensions sector will soon form an important component of the financial sector and should not be disregarded. If the ANPC is to play an effective role, it should ensure that it has staff specifically trained to deal with pension matters. It should collect and report data on the number of complaints relating to the pensions sector, and report on how these matters have been settled.

	Good Practice A.2
	Other Institutional Arrangements

a. The judicial system must provide credibility to the enforcement of the rules on consumer protection. 

b. The media and consumer associations ought to play an active role in promoting consumer protection.

	Description
	(a) The Civil Code, apart from providing broad consumer protection, provides for the enforcement of its provision through the Court process. Customers can obtain general relief under the Civil Code by taking the pension fund administrator to court to seek redress. However, the pension laws do not create any specific obligation on a pension fund administrator for protecting the rights of consumers and does not create any mechanisms for dealing with consumer issues.

(b) There is an active financial press, a number of specialist financial publications and a television channel, ‘The Money Channel” devoted to financial issues. These provide a mechanism for informing and educating consumers. The media does report on the activities of insurance companies. However, while these specialist publications appear to have greater understanding of insurance issues, they have a limited circulation and are probably not read widely by the general population.

The consumer associations have a broad mandate in consumer matters. However, they play a very limited role in dealing with financial sector issues.

	Recommendation
	The media needs to be actively engaged in consumer protection. ANPC and CSSPP should develop a strategy to use the media more effectively to assist them in meeting their consumer protection goals.

	SECTION B
	DISCLOSURE AND SALES PRACTICES



	Good Practice B.1
	General Practices

There should be disclosure principles that cover the consumer’s relationship with the pension entity in all three stages of such relationship: pre-sale, point of sale, and post-sale. The information available and provided to the consumer needs to clearly inform the consumer of the choice of accounts, products and services.

	Description
	The Law on Voluntary Pensions requires the pension administrators to provide a detailed prospectus, which is approved at the same time as the licence to operate is granted. Norm No. 7/2007 outlines the requirements for the prospectus for mandatory pension funds. Similarly Norm No. 28/2007 sets the prospectus requirements for voluntary pension funds. These prospectus are required to contain very detailed information, including: outline of the investment policy and investment risks; structure of investments; risk classification of the proposed portfolio into ‘high’, ‘medium’ and’ low’, based on composition of the fund’s portfolio; rules for valuing fund assets and a standard form of calculating performance; detailed presentation of commissions and taxes and the manner in which they are calculated; the form of any guarantees or technical provision held to support performance; information of the administrator itself, such as shareholders, controller, managers and directors.

A voluntary pension fund can only change its prospectus if it receives approval from the majority of fund participants. A detailed procedure for consultation is set down, and the change must also be approved by the CSSPP.  As a way of protecting those who may be dissatisfied, members who are not happy with the decision to change the prospectus may transfer their funds to another administrator without penalty. The prospectus requirements for mandatory pension funds are similar to those for voluntary funds, although approval lies solely with the CSSPP and members are not given the opportunity to get involved in the process.

Norm No. 4/2008 establishes detailed reporting and transparency requirements for private pensions. The administrator must provide members with an annual statement by 15 April each year. Fund members can request a more frequent report for a fee. The administrator must publish annual and quarterly reports of investment performance, including the rate of return on its website.  It must also provide information monthly on investments and weekly information on the total asset value of the fund and the number of participants.

	Recommendation
	No recommendations.

	Good Practice B.2
	Formal Product Disclosure

a. There must be clear rules on solicitation and issuance of pension products.

b. Pension entities should ensure their advertising and sales materials and procedures do not mislead the customers.

c. The pension entity should be legally responsible for all statements made in marketing and sales materials related to their products. 

d. All marketing and sales materials should be easily readable and understandable by the average public.

e. A key-facts document should be presented by the pension entity before the employee signs a contract, disclosing the key factors of the pension scheme and its services. 

	Description
	(a) Solicitation of pension products does not appear to be an issue in Romania.  Now that the new pension arrangements are in place, a person can only enter the system when he joins the workforce. Thus, marketing by pension entities appears limited. While there is marketing of voluntary pensions, the interest in these pensions is limited and only 60,000 have been sold.

(b) The advertising of both private and mandatory pensions is governed by norms issued by the CSSPP.

Under the Law on Voluntary Pensions, Article 98(1), pension fund administrators, depositaries, employers and their affiliated persons must not convey false or misleading information, claims or statements - including advertising and other promotional materials, and written materials distributed to participants or potential participants.  Similarly, it is not legal to make statements or projections, regarding the evolution of the investments of a voluntary pension fund, in forms or ways other than those stipulated by CSSPP norms. The Norm No. 5/2006 further elaborates on the forms of advertising, including providing rules of references to past performance. All advertising materials must be licensed by CSSPP before it is released to the public.

Under Article 123(1) of the Law on Privately Managed Pension Funds, the administrator, the marketing agents and their affiliates are forbidden to: release false, misleading information or information that misrepresents the situation of the private pension fund and of its administrator; make statements or predictions as to the future evolution of the pension fund, in other ways than those presented in the CSSPP norms; offer collateral benefits in order to persuade a person to join or remain a participant to a pension fund; offer incentives for participants to join the fund. When the advertising materials have the potential to be misleading, the CSSPP has the right to ban the publishing and distribution of these materials and to force the administrator to publish the rectified material in 7 days. Norm No. 8/2007 rules on advertising too, noting that the materials must not mislead and should be clear and readable. This norm also forbids the comparison of performance between administrators and the use of terms such as ’biggest’, ‘best’, and ‘highest performing’. Nor is it permissible to allow participants declaring about their satisfaction with the fund.

(c) Both voluntary and private pension laws make the administrators responsible for their sales material and their sales force.

(d) Information is required to be clear and readable.

(e) Both voluntary and mandatory pension administrators must have an information prospectus.

	Recommendation
	No recommendations.

	Good Practice B.3
	Special Disclosures

a. Pension entities must disclose information relating to the products they offer, including investment options, risks and benefits, fees and charges, restrictions on transfers, fraud protection over accounts, fee on closure of account. 

b. Clients must also be provided with meaningful, written information on essential terms of the agreement with the pension entity.
c. Information on planned fee changes must be notified to the consumer a “reasonable period” before the date of change.

d. Pension entities must inform upfront the nature of any guarantee arrangements covering the pension products.

e. Customers must be informed upfront on the time, manner and process of disputing information on the statements and transactions.

f. All pension entities should disclose information regarding their financial position and profit performance.

	Description
	(a) and (b) See section above.
(c) The Law on Voluntary Pensions requires that any change in fees shall be notified to participants at least 6 months before it is applied.

(d) No guarantees are currently required.
(e) Pension administrators have call centers and websites, both of which can be used to make a complaint to the company.  However, it is not clear that these make explicit that they outline a clear process for dispute resolution.

(f) Norm No. 4/2008 establishes detailed reporting and transparency requirements for private pensions.

	Recommendation
	Administrators should be required to make explicit to members any avenues available to them to dispute information on statements and transactions. 

	Good Practice B.4
	Sales Practices
a. Marketing personnel and officers selling and approving transactions should have sufficient qualifications and competence, depending on the complexities of the products they sell.
b. Pension entities must examine important characteristics of the customer such as their age and financial position before recommending a particular pension product.

	Description
	(a) All brokers in the voluntary and mandatory pension system must be licensed by the CSSPP, which analyzes information about the financial and legal background of the agent.  The administrator is responsible for the training of agents based on material approved by the CSSPP.  An examination is conducted by the administrator based on this material too.
(b) This requirement is more relevant for the administrators who are selling additional voluntary pension products. There are no specific requirements in the law for companies to take into account the age and financial position before recommending a particular pension product.

	Recommendation
	Staff of administrators should be required to meet minimum requirements relating to their understanding of the products they are selling.  For voluntary pensions the requirements should be considerably higher, especially where the intermediary is providing financial advice.

	Good Practice B.5
	Role of Third Parties
The regulator or supervisor ought to publish annual public reports on the development, health and strength of the pensions industry either as a special report or as part of their disclosure and accountability requirements under the law governing it.

	Description
	As the private pension system has only recently been created, there has not yet been an opportunity for the authorities to report on the performance of the system. CSSPP has issued an activities report for its first years of operations and this would be expected to contain information on the performance of the sector in the future. Similarly, the Financial Stability Report issued by the BNR is expected to cover this subject in future years.

Under the Law on Voluntary Pensions, Article 91(1), the CSSPP is required to calculate and publish the following information on a monthly basis: weighted average rate of return of all voluntary pension funds for the past 24 months; rate of return of each voluntary pension fund for the past 24 months; minimum rate of return of all funds.  If the rate of return of a voluntary pension fund is lower than the minimum rate of return of all funds for 4 consecutive quarters, then the CSSPP is required to withdraw the license of the administrator of that fund and place it into special administration.

Article 100 of this Law requires that by May 31st of each year, the administrator publish a report including accurate and complete information regarding its activity in the previous calendar year and make it available to the CSSPP and to any participant of the voluntary pension fund.

	Recommendation
	CSSPP should report on developments in pensions sector as soon as meaningful information is available. 

	Good Practice B.6
	Contracts

a. There should be consistent contracts for pension products and the contents of a contract ought to be read by the customer or explained to the customer before it is signed. 
b. There must be a cooling-off period associated with any voluntary pension product.

	Description
	(a) The prospectus provides the detailed outline of contract requirements.  These are specified by the CSSPP.
(b) No cooling-off period is required by law. 

	Recommendation
	Cooling-off periods should be introduced for voluntary pension contracts signed with administrators.

	SECTION C
	CUSTOMER ACCOUNT HANDLING AND MAINTENANCE



	Good Practice C.1
	Statements 

a. A customer should receive a regular streamlined statement for each account, with the complete details of account activity in an easy-to-read format, making reconciliation easy. 

b. Timely delivery of periodic statements and alerts pertaining to each person’s accounts, at frequencies and in the form agreed between the customer and the pension entity, should be made. 

c. Customers ought to have a means to dispute the accuracy of the transactions recorded in the statement within a stipulated period. 

d. 
When customers sign up for paperless statements, the pension entity must ensure that the consumer is able to read and understand such online statements.

	Description
	(b) Contributors to the mandatory pension system shall receive annual statements of account from administrators. In addition they have access to web-based statements. As these are long-term saving vehicles the provision of this information is adequate to meet customers’ needs. 

(b) Under Article 103 of the Law on Voluntary Pensions the administrator must send an annual written notification to each participant containing the number of fund units and their value. The administrator must also give participants, within 10 calendar days, any relevant information regarding changes in the pension scheme rules. Upon request, the administrator must provide to participants the investment policy declaration, which must be submitted when it is licensed, and its annual accounts and reports. Each participant may also request detailed information regarding investment risk, investment options, the investment portfolio, as well as information regarding risk exposure and investment costs.

(c) As indicated earlier, the pension fund management companies have call centers and websites, both of which can be used to make a complaint to the company.  However, it is not clear that these make explicit that they outline a clear process for dispute resolution.

(d) Paperless statements are not yet contemplated in the Law but are provided by the administrators.

	Recommendation
	No recommendations.

	SECTION D
	PRIVACY & DATA PROTECTION



	Good Practice D.1
	Customers of pension entities have a right to expect that their financial activities will have privacy from federal government scrutiny and others. The law ought to require pension entities to ensure that they protect the confidentiality and security of customer’s information against any anticipated threats or hazards to the security or integrity of such information and against unauthorized access to, or use of, customer information that could result in substantial harm or inconvenience to any customer.

	Description
	Protection of personal data is governed by the Law No. 102/2005 which establishes the National Supervisory Authority for Personal Data Processing (ANSPDCP)

	Recommendation
	No recommendations.

	Good Practice D.2


	Sharing Customer’s Information
a. Pension entities must inform the consumer of third-party dealings for which the pension entity must share information regarding the consumer’s account. 

b. Pension entities ought to explain how they use and share customers’ personal information, and they must be committed not to sell or share account or personal information to outside companies that are not affiliated with the pension entity for the purpose of telemarketing or direct mail marketing.

c. The law ought to allow a customer to stop or "opt out" of certain information sharing within or between financial groups, and the pension entities ought to inform the customers of this option. 

d. The law should prohibit the disclosure of information of customers by third parties.

	Description
	(a) Under the Law No. 102/2005 on the protection of personal data, information cannot be shared without consent.

(c) Administrators can include in their contracts a clause which allows them to share customer information within a financial group. This particular clause is unlikely to be brought to the attention of a client and there are no arrangements which would allow the client to “opt out” from the arrangement which allowed the company to share information with an affiliate.

(d) Personal data can only be provided to another party if a written confirmation of consent is obtained.

	Recommendation
	No recommendations.

	Good Practice D.3
	Permitted Disclosures

a. The law ought to state specific procedures and exceptions concerning the release of customer financial records to government authorities.

b. The law ought to provide for penalties for breach of secrecy.

	Description
	There are no sanctions relating to the provisions of confidentiality in the pensions laws. This matter is dealt with in the Law on Personal Data Protection.

	Recommendation
	No recommendations.

	SECTON E
	DISPUTE RESOLUTION MECHANISMS



	Good Practice E. 1
	Internal Dispute Settlement

a. An internal avenue for claim and dispute resolution practices within the pension entity must be required by the supervisory agency. 

b. Pension entities should provide designated employees available to consumers for inquiries and complaints.

c. The pension entity must inform its customers of the internal procedures on dispute resolution.

d. The regulator or supervisor must provide oversight on whether pension entities comply with their internal procedures on consumer protection rules.

	Description
	(a) The Law on Voluntary Pensions does not mention the need for any processes dealing with complaints from, or disputes with customers. The Law on Privately Managed Pensions says that complaints should be brought before a competent court. 

(b) Companies become aware of disputes via complaints made through their call centers and websites, and deal with them on an ad-hoc basis. Because of the tight control and high level of transparency in the system of voluntary pensions there are a limited number of complaints.

(c) Clients are not given information about where they can make a complaint.

(d) The CSSPP does not have a formal complaints area in its organizational structure. Complaints are handled in a section responsible for both public relations and consumer protection. The Communications Department has one person responsible for complaints by email.

	Recommendation
	The CSSPP should provide information to consumers on how to seek a remedy, including redress, for problems arising out of interactions with the administrators or their intermediaries.  The administrators should be required to prepare a policy on internal dispute resolution. The policy should be subject to review by the CSSPP as part of its normal supervision procedures.

	Good Practice E.3
	Formal Dispute Mechanisms

A system should be in place that allows consumers to seek third-party recourse in the event they cannot resolve an issue with the pension entity.

	Description
	The CSSPP has been holding discussions with the ANPC to discuss complaints handling for the pensions sector.  However, these do not seem to have resulted in any agreement and the ANPC has indicated that pensions are outside its scope.

	Recommendation
	There is a high level of transparency in both the voluntary and mandatory system which may limit the number of serious disputes. Nevertheless, the industry should consider developing an alternative dispute resolution mechanism perhaps drawing on experience in the banking and insurance industries.

	SECTION F
	GUARANTEE, COMPENSATION SCHEMES AND SAFETY PROVISIONS



	Good Practice F.1
	Guarantee and compensation schemes are less common in the pensions sector than in banking and insurance.  There are more likely to be broader fiduciary duties and custodian arrangements to ensure the safety of assets.

a. There should be a basic requirement in the law that pension entities must seek to safeguard pension fund assets.

b. There should be adequate depository or custodian arrangements in place to ensure that assets are safeguarded.

	Description
	(a) Article 24(1) of the Law on Voluntary Pensions says that “The administrator must act exclusively in the best interests of the participants and apply prudential principles in its activity”. Article 21(3) notes that “the quality of shareholders should meet the need to guarantee a prudent and healthy management of a pension fund and to make possible efficient supervision, in order to protect the interests of participants and beneficiaries”.

The Law on Privately Managed Pension Funds makes references to protecting the interests of members, but does not make this a general obligation of the pension administrators in the same manner as the Law on Voluntary Pensions.
(b) Under the Law on Voluntary Pensions the administrator is required to appoint a depository. The depository must be subject to the joint control of CSSPP and BNR. The role of the depository is to “receive and keep safely all the voluntary pension fund assets”.

Under Article 125(1) of the Law on Privately Managed Pension Funds, the administrator can designate only one custodian to deposit the pension fund’s assets based in a custody contract, previously licensed by CSSPP. The custodian must be authorized by CSSPP and must also be subject to surveillance by BNR.

(c) In order to protect participants' and beneficiaries' interest, Article 163 of the Law on Privately Managed Pension Funds requires that a guarantee fund be established. The fund would be financed by contributions from the administrators and supervised by the CSSPP.

	Recommendation
	No recommendations.

	SECTION G
	CONSUMER EDUCATION AND FINANCIAL LITERACY



	Good Practice G.1
	Use of Mass-media

a. Press should be encouraged to actively cover issues related to retail financial products.

b. Regulators and industry associations should provide sufficient information to the press to facilitate analysis of related issues.

	Description
	(a) The press has been focusing closely on the new pensions system. Issues regarding frauds in the selling of the mandatory pensions have been reported.
(b) Neither the industry association nor individual administrators have a formal consumer education program.
The CSSPP has a website that publishes information on its activities that can assist the press to analyze and publicize important issues in the financial sector.

	Recommendation
	The CSSPP should put in place a system of consumer alerts to highlight to the press and public any consumer protection issues in the pensions sector.

	Good Practice G.2
	Formal Consumer Dissemination and Assistance
a. The government and regulators ought to put in place formal consumer information dissemination and assistance to improve consumer awareness and knowledge. 

b. Public education on consumer awareness in the area of pensions by non-governmental organizations ought to be encouraged.

c. The government should develop a strategy for including financial education as part of the general education curriculum.

	Description
	The CSSPP played a role in increasing awareness about the pension sector when the new system was introduced. A media campaign was launched in public radio and television, and millions of folders were sent to workers with informational material on both Pillar 2 and Pillar 3 pensions, amongst other actions. However, there is a widespread view that not enough was done to educate the population about the new system, and now the CSSPP has not allocated additional funds for consumer awareness or education.

	Recommendation
	Pensions should be included in any national program to improve financial literacy.


Annex: Financial Literacy Surveys – International Experiences

United Kingdom

In 1992, the National Foundation for Education Research conducted one of the first research projects on levels of financial literacy
 in the UK. This research showed that the increase in the household debt was accompanied by a low level of understanding financial issues, particularly from lower income groups. 

In 2003, the Financial Supervisory Authority (FSA) launched its National Strategy for Financial Capability to develop and implement a strategy to improve consumers' ability to make financial decisions with confidence. Under the context of this strategy, in 2004, the FSA commissioned the Personal Finance Research Centre (PFRC), led by Professor Elaine Kempson, at Bristol University, to elaborate a comprehensive baseline survey to establish the state of financial capability in the UK. 

This project had 3 specific objectives: i) identify the components of financial capability and explore whether the components vary in different circumstances; ii) design a questionnaire that can capture the components of financial capability in a large-scale quantitative survey; iii) design a scale against which individuals’ financial capability can be measured, taking into account their circumstances and ‘need to know’.

The study was carried out in 5 different stages: 

i) Literature and research review, to develop a model of financial capability and review questions used in other surveys. After reviewing and evaluating the methods used in 37 surveys from 8 countries, a model was developed, identifying 3 main elements that determine financial capability: knowledge and understanding, skills, and confidence and attitudes; these models are influenced by an individual’s experience and circumstances, and personality. The result of these interacting forces is the person’s behavior, which reflects his capability.

ii) Organize focus groups to explore people’s definitions of financial capability and identify ways to capture it on a survey. 8 focus groups were held, with a participation of 68 individuals in total. These focus groups were drawn from 3 different regions (low, middle and high income areas) and with people in different age groups, above 18. Each focus group lasted between 60 and 105 minutes. Overall, people considered that financial capability had four basic dimensions: managing money, planning ahead, making choices (or choosing financial products) and getting help (or staying informed about financial matters).

iii) A wave of in-depth interviews with 33 individuals who had participated in the focus groups, to refine the content of the questionnaire. 

iv) A second wave of semi-structured interviews to provide a cognitive test of the structured questionnaire

v) Two further series of interviews to test the questionnaire, each one of them involving 100 individuals.

This initial work was completed in the first half of 2005 with the production of a thoroughly tested questionnaire. Between June and September 2005, the full national survey to measure levels of financial capability in the UK was conducted among 5,328 people. This sample included 4,905 individuals from each of the countries in the UK, and 423 from ethnic minorities. The interviews lasted 44 minutes on average, ranging from 15 to 100 minutes.

The main findings of this baseline survey were published in the report Establishing a Baseline (FSA, March 20006). This report showed that large numbers of people, from all sections of society, are not taking basic steps to plan ahead, such as saving for retirement; over-indebtedness not only affects a large proportion of the population, but its consequences are severe, especially during an economic downturn; many people are taking on financial risks without realizing them, because they do not adequately choose products that truly meet their needs; people under 40 years old are typically much less financially capable than their elders.

The survey is expected to be repeated every 4-5 years, in order to monitor changes in financial capability and to assess the effectiveness of initiatives launched to improve financial capability. 

France

In June 2004, the Authority of Financial Markets (Autorite des Marches Financiers – AMF) established a Working Group for the education and continuous instruction of customers, with the goal of setting an action plan regarding customers’ financial education, starting in 2005. The first two steps in this action plan were developed simultaneously and consisted of a baseline survey on the level of financial education in France (demand side), and an inventory of the offer of the existing financial education and information programs.

The working group commissioned the survey to TNS Sofres, a French market research company. The survey was conducted by telephone, from October 4 to 8, to a sample of 1,004 individuals above 18 years old. The sample was differentiated by gender, age, profession of the head of household, region). This survey found that the French seemed to be unfamiliar with financial matters: 25% of the respondents said they “know about finance" and only 2% said they know “a lot"; the majority said that their financial knowledge was insufficient for them to read specialized financial press (74%) or to choose adequate financial products (58%) or evaluate the profitability and risk of their investments (57%); 69% said the universe of financial investment is complex; and 54% rely on their banker as main source of information and practically delegate their decision-making authority to their bank.

These results were published in May 2005 as the AMF Report "Toward the Economic and Financial Education of Small Investors". On the basis of this report, AMF called for the creation of the Investor Education Institute, which started its activities in April 2006.

Hungary

In 2001, the Central Bank of Hungary, Magyar Nemzeti Bank (MNB) carried out a study on household savings and the propensity of the population to borrow money. The results of this study led the MNB to design a strategy to enhance financial capability, especially among young people. In the Report on Financial Stability from October 2005, the MNB emphasized the importance of an “efficient, well-coordinated programme aiming at the development of financial culture”. In 2006, the MNB launched a financial education project oriented to develop financial skills in secondary schools’ students. In order to identify the level of financial literacy among young people, the MNB commissioned a nationwide survey, carried out in September 2006 by the Gallup Organization Hungary. The survey was conducted to 2,000 people between 14 and 30 years old, through face-to-face interviews in their homes. The data included information on sex, education and size of locality. The sample was divided into two subgroups according to their age: 1,000 people aged 14-17 (younger group), and 1,000 people aged 18-30 (older group). 

Key findings of the survey

• The majority of young people are not interested in financial issues, although they consider them an important aspect in life.

• Many respondents find it hard to access easy-to-digest information on financial services and products. Therefore, they do not actively seek information before making financial decisions and choosing financial products.

• 10% of the younger group and 67% of the older group have current accounts; however, their use of more sophisticated current account services is relatively low.

• Only 6% of the younger group use Internet banking services, despite their wide use of Internet for other purposes. The main reasons are the lack of basic financial knowledge and the fear of misinterpreting specific financial terminology.

• Although 12% of the younger group and 65% of the older group have a payment card, most of them do not use it for payment transactions. 

• The knowledge about the pension system is very low. Many respondents are not aware of the importance of future planning, and they do not consider long-term saving as an option in a context of regulatory and economic changes.

Based on the results of the survey, the MNB elaborated an information booklet in February 2007, designed to meet the special information needs of 18-year-old high-school students. The Financial Services Authority, Ministry of Finance, Ministry of Education and Culture also contributed to the content of the booklet. The main topics of the booklet are: bank accounts, bank cards, savings, loans and retirement savings. After testing the booklets with selected secondary classes, they were distributed amongst 107,000 students in graduation year in 1,200 secondary schools in April 2007. The packages also included guidelines for teachers. All expenses related to production and distribution (€ 60,000) of the booklets were covered by the MNB.

The MNB plans to distribute the booklet yearly, until it launches mandatory financial education classes in secondary schools. In order to promote their strategy for financial education and the booklet, the MNB organized a conference for authorities and NGOs, and launched a communication campaign for the general public.

Australia

The first national survey of adult financial literacy in Australia was commissioned by the ANZ Banking Group to Roy Morgan Research in 2002. In 2005, ANZ Bank conducted an update of this survey. Although the Australian Government did not have a role in funding the surveys, and they are not considered government surveys, a representative of the Australian Securities and Investments Commission (ASIC) participated in the Steering Committee, created to oversee these surveys.

The first survey involved 3 stages: 

1) Stakeholder survey to develop a domestic framework for measuring financial literacy. The Steering Committee for the first survey took as starting point the UK’s methodology for its Financial Capability Survey. This methodology was adapted to the Australian conditions, based on in-depth interviews with 33 experts from areas relevant to financial literacy. The survey kept the UK basic categories (financial understanding, financial competence and financial responsibility) and added a new category (mathematical literacy and standard literacy.

2) Telephone survey. Following extensive development and testing of the questionnaire, a telephone survey was conducted to a national random sample of 3,548 adult Australians from August 23rd to September 15th 2002 . The size of the sample allowed for confidence intervals of less than +-2% at the 95% confidence level. The sampling frame used for the survey was the latest available electronic white pages, and the sample was stratified by State and by metropolitan area within each State. The number of interviews conducted in each stratum was proportional to population.

The questionnaire included 145 finance and 25 demographic questions (education, location, employment, marital status, gender, language skills, type of residence, etc). In order to minimize the duration of the interview (which average was 24 minutes), a group of core questions were asked to all respondents, whilst other questions were either only asked to people for whom such questions were relevant, or randomly allocated to a 50% sub-sample of respondents. The questionnaire development process included initial pre-testing, qualitative in-depth testing with 30 respondents, and pilot testing with 30 respondents.

3) In-depth interview survey. It consisted of a central location survey to 202 respondents in Sydney and Melbourne, which included a self-completion component and in-depth interview of 1–1.5 hours each. The interviews were conducted between January 29th and February 2nd, 2003. The self-completion questionnaire comprised 28 questions that had clear answers and 20 demographic questions. The interview included 43 questions that required longer answers.

The main results of the survey were positive, showing that 97% of consumers have a banking account, 80% felt 'well informed' when making financial decisions, 90% felt they knew how to use the more common payment methods, 98% understood that prioritizing needs is required to balance income and expenditure, 97% knew that their employers were required to make superannuation contributions on their behalf, 91% understood the responsibility of providing honest and complete disclosure of personal needs, and 89% understood the importance of PIN security.

In terms of the problematic areas, the lowest levels of financial literacy were associated with those having lower education (10 years or less), those not working or doing unskilled work, those with lower incomes (under $20,000), those with lower saving levels (under $5,000), single, those at both extremes of the age profile (18-24 and above 70 years old). Some of the key financial concepts where people had more problems were superannuation, investment fundamentals (risk and return), planning for retirement, understanding of financial records, knowledge of fees and charges, use of newer payment methods, knowledge of and trust on dispute resolution mechanisms.

After the national financial literacy survey was published, the Australian Securities and Investments Commission commissioned Erebus Consulting Partners to undertake a research project that would identify where and how financial literacy was taught in Australian secondary schools. This research consisted of a curriculum map revealing opportunities for teaching financial literacy and a survey of available resources to support the teaching of financial literacy. This research was completed in four months, in 2003. ASIC provided Erebus with a list of key concepts regarding personal finance (forms of money such as cash and credit, sources of income, payment methods such as cash or cheques, investment notions such as risk-return or interest, among others), financial products and services (accounts, electronic banking, credit cards, mortgages, insurance, among others), consumer rights and responsibilities (get and understand information, financial management, shopping around, keeping records, make complaints)

The main findings were that, whilst there were opportunities for teaching financial literacy in specific courses, this topic was not a formal course of study in any jurisdiction and there was no systematic approach to its teaching. The research made proposals about the incorporation of financial literacy into the curriculum, and the development of resources to support these changes (including teachers’ professional development, tools and awareness campaigns)

On the basis of these efforts, the Minister for Revenue and Assistant Treasurer appointed the Consumer and Financial Literacy Taskforce in 2004, in order to develop a national strategy for consumer financial literacy. By August 2004, the Taskforce had recommended the creation of a national financial literacy body to improve the financial skills that consumers require and to address the needs of low literacy groups in particular. In 2005, the Australian government created the Financial Literacy Foundation (FLF), launched in June 2005. The FLF is in charge of advancing consumer and financial education in schools and workplaces; commissioning and conducting national research that would set benchmarks on financial education; changing attitudes toward financial literacy; providing a clearing house website; and facilitating collaboration between industry, government, and community organizations. 

In 2005, the AZN Bank Group commissioned another survey, conducted by ACNielsen Research, as an update on the baseline assessment. The same methodology was used as in 2002, conducting telephone interviews to 3,513 people. In this opportunity, more people felt ‘well informed’ when making financial decisions (84%), more people used electronic payment methods, including internet banking and direct debit. In terms of most vulnerable population, the lowest levels of financial literacy remained in the same groups as in the baseline survey.

The FLF has also commissioned a national financial literacy survey that will look at what motivates, or acts as a barrier, for people to improve their skills and understanding about managing money. Compared with the ANZ survey, the FLF survey has wider scope (7,500 people) and age-range (from 12 to 75 years). The results are expected to be published in the first semester of 2008.

India

The Invest India Incomes and Savings Survey 2007 is the first nationwide market research on financial literacy, preferences and practices of India's mass market for retail finance products. It was conducted by IIMS Dataworks, and covered in-depth interviews with 100,000 respondents aged 18 to 59 years, with cash incomes. Supported by a household listing sample of one million, this Survey is the largest ever of its kind in the world. The survey provides information on all major financial markets, including retail banking, credit, life insurance, mutual funds, equity and residential housing markets; there is also information on individual gold investors and community-based savings and credit schemes. The survey also provides data on the income and demography of the working-age population surveyed, and a disaggregated view of the occupational composition of retail finance consumers.

The survey was completed in June 2007, and some information has been published in the IIMS Dataworks website, in the form of access to the full unit record database by subscription, a flagship report describing the retail financial markets, and customized proprietary analysis of the data for interested subscribers, according to their specifications. 

USA

FINRA carried out the first US national survey that evaluated the level of financial literacy in 2003. This survey asked 1,086 investors more than 50 basic and intermediate questions about investing in stocks, bonds and mutual funds. The results can be found online at: www.finrafoundation.org/surveyexecsum.pdf. 

In addition, there have been a large number of surveys conducted on specific populations, such as school-aged children, and in specific regions. For example, the Jump$tart Coalition for Personal Financial Literacy
 has undertaken three consecutive nationwide financial literacy surveys of Grade 12 students in 1997, 2000, 2002, 2004 and 2006. The last survey was posed to 5,775 high school students in 37 states in the US and the questions were administered by individual teachers in classes other than finance and management, mostly English and Social Studies. The average scores have revealed low levels of financial literacy among US students, with decreasing scores from 57.3% to 50.2%.
� National Bank of Romania, Annual Report 2006.


� The Slovak Association of Banks has been working on a new Code of Conduct for Bankers that will be binding on the banks. 


� � HYPERLINK "https://www.fnb.co.za/downloads/legal/COBP071105.pdf" ��https://www.fnb.co.za/downloads/legal/COBP071105.pdf�, � HYPERLINK "http://www.bankers.asn.au/Default.aspx?ArticleID=446" ��http://www.bankers.asn.au/Default.aspx?ArticleID=446�, � HYPERLINK "https://www.fnb.co.za/legallinks/legal/cobp.html" ��https://www.fnb.co.za/legallinks/legal/cobp.html�


� This definition is used on the website of the UK’s Financial Services Authority.


� Law No. 289/2004 on the legal rules for credit contracts destined to consumers as individuals (in force since January 6, 2005).


� The main mode of operation by retail financial companies are subsidiaries, as the prevailing market entry mode is merger and acquisition to obtain the client book. 


� Companies remain in the General Register, even after they were entered in the Special Register.


� There are no estimates of how many institutions remain outside of the notification system altogether. 


� This does not automatically render them unregulated. NBCIs that conduct leasing operate under the Leasing Law.


� Association of Leasing and Non-banking Financial Services (ALB) (no date). About Leasing and Nonbanking Financial Services in Romania, 2007 Report.


� See Microfinance Gateway (section on Romania). The definition is based on the Law No. 122/1996 on Mutual Benefit Societies of Employees.


� Art. 2 (c) defines product as any “good or service including immovable property, rights and obligations”.


�  Since the beginning of 2009, there have been discussions to modify the Civil Procedure Code in order to eliminate the institution of bank executors and replace them with court executors.


� Belgium, Denmark, Estonia, Greece, Spain, France, Ireland, Italy, Luxembourg, Austria, Portugal, Finland and Sweden.


� There are a number of institutional structures under which individuals can acquire private pensions.  These include specialized pension management companies, trusts, other corporate structures or through pension products sold by banks and insurance companies.  For the purpose of these guidelines these will be referred to collectively as pension entities and the products will be referred to as pension products.


� The National Foundation for Education Research in  defined financial literacy as the ability to make informed judgments; the ability to take effective action regarding the current and future use of money; and the ability to manage money. This concept has also been used in Australia by the regulatory agencies, and in US by the Financial Literacy and Education Commission.


� Jumpstart is a non-profit organization established in 1997 in the US, with the mission of improving personal financial literacy of young adults and promoting the teaching of personal finance; it also encourages curriculum development to ensure that students attain basic personal financial management skills. Jumpstart’s Board has representatives from 30 educational and financial system organizations. Jumpstart operates a clearinghouse of personal finance resources and teaching materials produced by various organizations, available online. It also developed a set of standards in personal finance education, covering the areas of income, money management, spending-credit and saving-investing.
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