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Application no. 75317/17
Dragnea v, Romania

THE OBSERVATIONS OF LIVIU NICOLAE DRAGNEA, THE
APPLICANT,
TO THE WRITTEN OBSERVATIONS OF ROMANIA SUBMITTED ON
6 DECEMBER 2018

A. GENERAL OVERVIEW

On 6 December 2018, the Government Agent before the European Court for Human Rights

“within™ the Ministry of Foreign Affaif§, submitted Romania's Observations on the

application Dragnea v. Romania. This submisgion addressed the admissibility of the
applicant’s request and its merits.

This reply to Romania's submission will recall the procedure before the national tribunals,
the appeal to the European Court of Humian Rights and the clear breach of Article 6 of the
Convention. Tn particular, this submission will show that Romania’s submission does not
fully address the applicant’s complaing, contains errors as to dates and errors as to the
national procedure and the procgdutc before this Court as follosws:

* the original charge against Dragnea (electoral fraud under the electoral law
in calling fofa high turnout in a referendum) was changed in the course of
the proceedings against him (o the disclosure to third parties, in breach of
data protectiondaw, of names on the electora) register;

* the electoral registet is publicly available information and thus its disclosure
cannot he a breach of data protection law;

* the suspenged jail sentence of 1 year was increased by the appellate court to
2 years,merel§%oft the basis that Dragnea did not admit his guilt;

* the courtoPappeal took from 22 April 2016 till 2 February 2017 to issue its
written judgement in breach of a 30-day rule in Romanian law for the
isstdiee of the written reasoning;

* breach of the 30-day rule is an issue before this Court and was so before that
national court;

* the written reasons underlying the judgement were only issued in 2017 as a
result of the repeated application of Dragnea to enforce the 30-day rule;
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* two judges were prevented from signing the written judgement due to bad
case management which the CSM had asked the legislator to address;

« the Romanian CSM (the Superior Council of Magistracy) agrees that
retirement of judges can only be an issue of impossibility if proper case
management provisions are implemented,

*» the recommendations of the CSM are nét"only in relation non-collegial but
also to collegiate judicial panels;

* the CSM considers that reasonable andbaladced justice required the early
completion of judicial debates including the provision of wrilten reasoning
of judgements;

* the writing of the written rcasons by an assistant magistratc is not authorised
under Romanian law;

« the ruling of this Court in Cerovsek and Bozicnik v Slovenia is therefore at
issue;

* claims by Romania in its plcadings do not reflect the facts;

= Romania is in breach of Asticle G of the European Convention of Human
Rights.

B. ON THE MERITS

3. The Romanian National Anti-Cofpuption Directorate (DNA) opencd an investigation into
electoral fraud following areferéfdum for the removal from office of the then President,
‘I'taian Bisescu (a politician,_not aligned 1o the Social Democratic Party led by Liviu
Dragnea). 87.5% of those votinglwoted in favour of the removal. 7.4 million Romanians
participated in the referengdum and expressed their option to remove Traian Biscseu from
office — more than the voles abtained by all the parliamentary parties put together. Despite
this, the Constitutiondl Courinvalidated the referendum on the grounds that less than 50%
of the total number of eligible voters participated.

4, The political orientation‘@f the DNA is manifest trom the very manner in which the charges
against Dragnca Avere formulated. The accusation was that “he used his authority and
influence in ordento oblain for the Social Democrat Party an undue non-monelary
advantage, that is to determine, by illicit means. 50%+1 of the voters to be present and vote
at the referendum, a formal condition which waould have delermined the Constitutional
Court to validate the referendum.™

5. The idea of the investigation against Dragnca was fraud in relation 10 the referendum.
However, the actual charge was in relation to corruption, Article 13 of the Law 78/2000 on
prevention, finding and sanctioning of corruption, reads as follows:
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“The action of the person holding a leading office in a party, syndicate or
management or in a non-profit legal entity to usc his influence or authority to
obtain for him or for money. assets or unduc advantages, is punishable with
imprisonment from onc to 5 yeats.”

The use of this Article created the circumstances to give the DNA jurisdiction. Tf the charge
concerned electoral crimes only, as it would have heemypormal under normal (hon-political)
citcumstances, the DNA would not have had the competence to undertake the preliminary
investigation— regular prosecutors would have been competent.

A second problem with the approach taken bgthe DNA concerns the substance of Article
13. The law provides that the undue advantages whicly attract the criminal responsibility are:
“money, assets or undue advantages™. Thig clearlyshows that the legislator was concerned
with the materiality of the undue advantagesi(“money, assets”). It is nowhere in the spirit
of this legal provision to include “non-mignetary hhencfits (meaning bencfits that cannot be
evaluated in money) and even less an intangible benefit such “vote attendance™ in favour of
a political party.

The third abuse concerns the issue of énsuring a vole attendance of 50%+1. Such a charge
would be unconceivable inlamy consolidated democratic gystem. On the contrary,
democracy is based on the fact that majer decisions arc taken by participation in votes, not
by absence. Vote attendaneedégitimates a democratic decision, so in this sensc it cannot
be a crime. In addition, thelaw of political parties in Romania provides that political
parties must stimulate cjtizéns to aténd the vote during electoral scrutiny (Law 14/2003,
Article 2). Morcover, the Canstitutional Court itsell underlines in its decision on the
organization of referendums.that political parties have a civic obligation to stimulate citizen
to attend voting in ordér to legitimize the electoral proccss as much as possible. For that
matter, even the reasoning ot the first court that had judged this case underlines, where
DNA thesis is repielled. that “there is no legal provision against encouraging citizens to
attend voting, even on'the'day of the referendum™,

The Court of First Instance rejected the arguments of the DNA prosecutors whereby they
tried to prove the illicit manner in which Dragnea had obtained this alleged undue
advantage consisting of vote attendance. Ience. the courl found that the informatics system
whereby the Social Democratic Party monitored vote attendance did not breach any legal
provisions, Also, the court underlined that the call by Dragnea. at the time the general
secretary of PSD and coordinator of the referendum campaign, that Social Democratic Party
encouraging activists to, in turn, encourage voters to participate in the referendum was not
in breach of any legal provision. The judges held that the messages inviting the citizens Lo
participate in the voting are not an action related to the electoral campaign that took place
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after the end of the legal campaign period. “The law only forbids [after the end of the
electoral campaign 48 hours before voting] the indication on how to vote” (Reasoning of the

First instance court).

10. Given the difficulties in finding a breach of Article 13 of Law 78/2000, the first instance
Court did not base its findings on the invitation to participate in the referendum, but
for a completcly different crime, namely breach of data protection law. On this basis
the Court condemned an invitation addressed to the PSD activists to “illegally cxtract, use
and disclose to third party the personal data of the eitizéngenlisted in the electoral rolls and
who had not voted”™. In the Court’s opinion, thisanyitation “is decmed to violate the legal
guarantee which protects the fundamental rights and fréedoms of the person when personal
data are processed” (translation of the reasoning of the Court of First Instance).

11. On the substance, however, there can be no eriffie under data protection rules in relation to
publicly available information or for havinginvitéd the party’s activists to “{llegally extract,
use and discloge to third parties the personalidata of the citizens enlisted in the electoral
rolls”. The data referred to by the Court'aré noi regulated by the data protection
legislation as electrical rolls are public, Mareover, it is mandatory that the electoral rolls
are displayed during voling so that every citizen can check if he was registered on these
rolls. At the same time all citizens/an see who else is entitled to vote. Additionally, the law
imposes on all polling stations the ubligalion to make the rolls permanently available to the
political parties, upon their foguest. THUS, “to illegally extract, use and disclose to third
parties” of puhblic data cnnnot hcagrime.

12. The Appeal Court (HCC /) did nat address Dragnea’s objections Lo the findings of the Court
of First Instance. On the contrary. it merely increased the sentence from 1 10 2 years,
suspended. The only argument jJustifying this increased sentence was that Dragnea insisted
that he was not guilty WRithout disrcgarding the personal circumstances favour of the
intimate accused appellant, stich as lack of criminal record, presence in court whenever
requested and his positiongin'society. the 5-judge Panel notes that {hese circumstances are
diminished by the Aitude of denial. despile ovidence, of his criminal activity and of the
gxisting elements Which @n involve his criminal responsibility™. In conclusion, in the
opinion of the Appeal Court, the exercise of the right to defence while claiming o be
innocent in relationfpyal! the charges represent an aggravating circumstance justifying an

increased sanction,

13, Romania's submission does not show that hath before the Court of First Instance and during
the appeal to the HCC/J. Dragnea was sentenced for acts for which he was never
investigated during preliminary investigations or during the debate before the judge,
respectively for an action stipulated by Law no. 677/2001 restated, on the processing of
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16.

personal data and protection of private life. These acts were not part of the indictment;
hence his right to defence, stipulated by the Constitution of Romania, the Criminal Code
and the Criminal Procedure Code, as we!l as by the Convention for the Protection of Human
Rights has been violated from the very beginning.

More specifically, from the reasoning of the Court of First Instance it can be secn that
Dragnea was sentenced for having breached the provigions ofiLaw no. 677/2001 by asking
the PSD activists to bring out as many people as possible on vofing day and in doing so they
had checked the permanent electoral rolls, supposedly Vialating the personal character of
the personal data registered in the electoral ralls déspite the fact that the electoral roles are
available to political parties and published on the day @f voting at the entrance to each
polling station,

. Tt should be noted that on 23 June 2016 shortly after the issuance of the Appeal Court

Jjudgement (HCCJ), the President of the Parehhearing of the appeal Ms. Lidia Stanciu, who
was also President of the HCCI at the time_and who had applied to retire (see below), was
appointed as a judge at the Constitutional Court, The announcement was by the President of
the Republic (one of the prerogatives ofithe President),

In addition, Dragnea had publicly indicated his intention to appeal to the Furopean Court of
Justice and to this Court. The delay in thesiSsuance of the written ruling from April 2016 to
Februarty 2017 impeded this objectiViesdespite two applications to the Court for the issuance
of the written reasoning of the Counts

. It is against this backgroungi and the ongoing political tensions in Romania whereby there

is open conflict between the President of the Republic and Dragnea, that this Court must
evaluate whether the progedares followed in Romania were in breach of Dragnea's rights
under the Convention.

C. FAILURE TO RESPECT THE 30-DAY RULE

18.

19.

Romania argues in Paragraph 37 of its submission (as well as, in passing. in paragraph 7)
that the issue of the non-respect of Ihe 30~day rule is not an issue befare this Coud. This is
simply not correct. Please see page 5 of the application.

There was no valid reason for the appeal court not to respect the rule. Lawyers for Dragnea
made a number of applications to the Appeal Court to obtain the written reasoning of the
Court. This was first requested on 22 April 2016. the day that the sentence was announced.
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subsequently when the announcement that the President of the section hearing the case was
to be appointed to the Constitutional Court (June 2016) and again on thc announced
retirement of Judge Zglimbea. The requests were rejecled,

20. The judgment of the Appeal Court was handed down on 22 April 2016. The written
reasoning was not made available until 2 Februdry 2017. Romania does not give any
Justification for this delay. For this reason alone, Rgmania must be condemnzd for the non-
respect of its own procedural rules. Referenceyis #adé to paragraph 45 of Romania’s
submission for a confirmation of this rule by theiConstitutional Court.

21. In addition, paragraph 20 of Romania's, subnilssion does not accurately reflect
developments. Not only did two judges refire biitlone judge, the President of the sanction
hearing the appeal, was appointed to the Consfitutional Court.

22, Paragraph 46 of Romania’s submissiommmakesireference to the Constitutional Court ruling.
from January 2018 concerning the possibility of others signing written reasonings where it
is impossible for those judges who did'€Xamine the evidence to sign. As will be seen below,
those circumstances do not apply inithis case and certainly in relation to one of the judges
who did not leave the Court till after the expiry of the 30 days from the delivery of the oral
sentence. In this sense impossibility€annot apply to them (irrespective of whether
retirement is or is not an issuc efimpossibility — see section E below).

D. MATTERS ON,THE DRAFTING AND SIGNING OF COURT
JUDGEMENTS DECISION:NO433/2018 OF THE CONSTITUTIONAL COURT

23. Romania states thal tHe decisibn of the Appeal Court was drafted by an assistant magistrate
and not by one of the Judges who heard the evidence and conducted the proceedings.
Romana does némgive any cvidence to back up this assertion. For this reason alone. this
argumen! must be rejeeted. There is no evidence that the assistant magisirate actually
attended the hearinigs al which evidence was discussed, at which witnesses spoke and the
accused were heéard, This is not only a breach of Article 406 of the Code of Criminal
Procedure but it is alsé a breach of Article S1(3) of the Courts internal rules $/2013.
Romania does not give any evidence as to when the assistant magistrate was assigned to
draft the written reasoning of the judgment or by whom.

24. Decision no. 33/2018 of the Constitutional Court confirms that not only have the provisions
of Article 406 paragraph 4 of the Criminal Procedure Code been breached, but also the
provisions of Article 406 paragraphs 1 and 2. Even if the President of the court had
correctly delegated the attributions as per the provisions of Article 71 of Interior functioning

A
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regulation of 1CCJ, this is an internal Regulation and is not the law. Consequently, the
Appeal Court judges who delivered, drafied and sign the court judgement acted in breach of
the law,

25. Hence, the sections of the Decision stating clearly amdunequivocally that only judges,
and pot assistant magistrates, are allowed to draft gourt judgements are:

169, As per the provisions of Article"406 - Writing and signing the
Jjudgement from the Criminal procedure code, the judgement is wriften by one
of the judges who participated in the examinatipn of the case, 1o later than 30
days after pronouncement, and is sigired byall the members of the panel and
by the registrar. As per the provisionSgfArtiele 426 — Writing and signing the
Judgement from the Civil procedureigode, #lie judgement is writtei by the judge
who solved the case. If the panel eludes judiciary assistanis, as per the
provisians of Article para. (1) Gfthe~haw no. 304/2004, the president can
designated one of them to draft the jidgement. If one of the judges or assistants
is in minority during deliberations, he will draft his separate opinion, including
the reasons, the solution he groposed and his signature. Also, the judge who
agrees with the solution, bul.for different reasons, will draft his concurring
opinion separately. In all_cusespihe judgement will he signed by the panel
members and by the registrarence, the two procedural norms stipulate that it
is the responsibility of thegiudge who solved the case lo drafi the judgement, in
case of panels containingseveral judges, legally constituted and any member of
the panel can be compelled todraft the judgement.

170. The judgement wherehy a court resolves on the merits must have an
introductory part. the reasoning and an operative part. The reasoning includes
the grounds for which the decision was given in that manner. As per the
provisions ofvdrticles™403 para. (1) of the Criminal procedure code, the
reasoning must imelude, inter alia, a reasoning of the solution to the criminal
action, by analysing evidence that served as grounds for settling the criminal
action and tiase that had been repelled, and a reasoning of the solution to the
civil action, as wellras an analysis of any facts that supported the solution
reached in the case. In case of conviction, as per the provisions of Article 403
parc, (2) of the code, the reasoning must siiow each fact artributed to the
defendant by the court, the form and the degree of culpability, mitigating or
aggravating circumstances, recidivism, the duration deducted from the
pronounced sentence, and the documents supporting the duration deducted.
As per the provisions of Article 425 para. (1) point b) of the Civil procedure
code. the reasoning shall include the object of the claim and a summary of the
parties arguments, the facts held hy the court based on the administered
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evidence, the factual and legal reasons of the verdict and also the reasons for
which the claim was approved as well as those for which it was repelled.

176. Given the herein arguments, the Constitutional Court holds that the writing
of the judgement, the final and adjudication_act of a court, by which the
litigation between parties is seltled as resfjudicdla, is the result of the
deliberations, held in secrel, in which only judges wha are members of the panel
that has hold the hearings participate Only{those judges may rule on issucy of
Jacts and law lodged for irial and give a solution. As follows, the law expressly
provides that the judgement is writien by one of the judges who participated in
the setling of the case. Furthermore, the writingyof the judgement is inevitably
connected (o ils reasoning, as the lattef'is, aswaforementioned, an obligation of
the judge of the trial, deriving for Articled of the Convention. All these aspects
safeguard the right of the parties to @ fair @al, judged by an independent and
impartial courl, subject only to law,

177. 8o, where the judge who did.not aliend the debates and the deliberations is
the one drafiing/reasoning the courl judgement, the safeguards offered by the
Constinnion and the law to prolect ghe right to a fair wrial, to ensure an
impartial justice, in the name of the law, remain purely declarative, with no
efficiency and useless. M, other™words, all the legal provisions on the
independence of justice, crimifgl_or civil procedure rules, the need for a
reasoned act of justice haweit legal effects of the court judgement that “tells
the law is drafted hy a persen who is not a judge of that case, who is an oulsider
fo the court procedurepto the deliberation action who determined the verdict
and implicitly to the act ofjustice itself.

178. The reasoning of the €ourt judgement is an inherent fiunction of the sitting

Judge. ir Is the expréssion 0f his independence and cannot be transferred lo a
third party. THéweusoning is not only the premises of a good undersianding of
the decision, hut also anguarantee that it is accepted hy the litigant, who accepts
the act of justice/convinced that it is not arbitrary. It represents the essential
clement of the“@owrt fudgement, a strong guaraniee of the impartiality of (he
Judge and of the qudlity of justice, as well as a premises of the appropriate
manner in which the upper court fulfils its autribution of judicial control in terms
of legality and rationality.  Hence, if the judgement were drafted/reasoned by
another person than the sitting judge, the litigant would be deprived of these
very guarantees.”
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E. MATTERS RELATED TO THE RETIREMENT OF THE JUDGDES WHO
FAILED TO SIGN THE APPEAL REASONING

26. This Court must also address the failure of the two judges — Livia Doina Stanciu and
Luminita Livia Zglimbea — to sign the written reasons for the judgement allegedly duc to
impossibility.

27. With regards to Magistrate Livia Doinu Stancin JESM informed Government's agent that
she submitted the retirement request to CSM on 13.06.2016, together with the retirement
decision as of 14.04.2016. On 16.06.2016 C8M, Plenum proposed to the President of
Romania the removal from office by retirement ol the magistrate, starting on 13.07.2016
and the President of Romania issued the Decrec @n removal from office, on the basis of
retirement, starting on 13.07.2016, This 1s the same judge who was appointed to the
Constitutional Court by the President ofithie Republic. The date of retirement was greater
than 30 days from the date of the oral presentdtion of the judgment.

28. With regards 1o Magistrate Luminita hivia Zglimbea. CSM informed Government’s agent
on the fact that she submilted the Fétirament request to CSM on 10.02.2016, together with
the retirement decision as of JM2015, On 16.02.2016, CSM Plenum proposed to the
President of Romania the remaval/from office by retiremcnt of the magistrate starting with
01.05.2016 and the President @Ff Roimania issued the Decree on removal from office,
following retirement, startingavith 01.05.2016. The date of retirement was known before
the oral presentation of the judgement and the actual retirement was 9 days after the 22
April 2016,

20. Article 406 Criminal Progedure Code, which provides:

A, 406 “Whiting and signing the judgement (1) The judgement is written within
30 daysyfrom proneimeement. (2) The judgement is written by one of the judges
who parlicipaied in the examination of the case, within 30 duys from
pronoinceftent, dnd is signed hy all the members of the panel and by the
regi$taw./ (3) The operative part of the Judgement must be the sante as the
minutes. (40Khere any of the members of the panel is hindered from signing,
the judgement is signed by the president of the panel. If the president of the
panel is also hindered from signing, the judgement is signed by the president of
the courl, When the hindrance concerns the regisirar, the judgement is signed by
the chief-registrar, In all cases, the cause of the hindrance is mentioned in the
Jjudgement, " were accurately applied.
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30. The two judges were not hindered from signing — due to illness, accident, demise or
prolonged ahscnce. Both they and the presidency of Appeal Court were aware of the fact
that the two judges had the intention Lo retire, a fact which is clearly proved by the
retirement decisions ~ 14.04.2016 for Magistrate Livia Stanciu and 17.12.2015 for
Magistrate Luminita Zglimbea; 8 days BEFORLE THE DELIVERY OF THE ORAL
JUDGEMENT in the first case and 5 months BEFORE THE DELIVERY OF THE ORAL
JUDGEMENT in the second case. Hence, it is ohvious that at least in the case of the
President of the panel, Ms. Livia Stanciu, she should have beeh, responsible to reason her
decision as she had anyway the physical time nccessary for her to fulfil her legal obligations
ag provided by law within 30 days as of the delivery ofgghe Vérdict; under the circumstances,
she had enough time (82 days) between the date of the.delivery— 22.04,2016 and the date
she was removed from office — 13.07.2016. to draft and pcrsénally sign the reasoning,

31. Romania does not address this issue in its submissiom: In Cerovsek and Bozicnik v.
Slovenia (Application 68939/2012 and 68949/2012) this Court held:

“d4. As to the question whether Judge AK.'s retirement, which was allegedly
the reason for her failure to provide written grounds, gave rise to exceptional
circumstances which justified a departure from the standard domestic
procedure, the Conrt observes tifat the dare of her retirement must have been
known to Judge A.K. in advance. If should therefore in principle have been
possible to take measures either for lér to finish the applicants’ cases alone or
to involve another jundge at an early stage in the proceedings. Moreover, it
notes that the case was nolasgpenticnlarly complex one and that the applicants
gave notice of their intentiongo appeal as soon as the verdict was pronounced
(see paragraph 12 above)s Thal migans that Judge A. K, was immediately awure
that she would have 1o pramide guritten grounds. The Court therefore cannot
agree with the Gavernment that there were good reasons fo depart from the
procedure to which thelaccused were entitled under domestic lavw. Furthermore,
it is particrlarly striking that despite a statutory time-limit of thirty days, the
written groundsipgere "ol provided for about three years after the
pronouncement of the Verdicts, during which time the case files were lost and
htad to be reconstitufed (see paragraphs 13 und 23 above). Those factors raise
Jurther concerns“abour the wuy the applicants’ cases were handled by the
domestic courts.

43. The Court appreciates that in some cases there might he administrative or
procedural factors that render a judge’s continued participation in the case
impossible (see Cutean, cited above, § 61, and Mellors v, the United Kingdom
(dec.). no. 57830/00. 30 January 2003). Iowever, il notes, first, that it follows
Jrom the considerations in the above paragraph that no such fuctors arose in the
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33,

present case. Secondly, even if they had arisen. the Court noles r‘hut.th.e only
way to compensate for Judge A.K.'s inability to pmrluc.e rzasans_;f:stdjung the
applicants’ conviction would have been to order a retrial, by, for instance, the
second-instance court remitting the cases to the first-instance court for a new
hearing (see paragraph 26 above)...

In conclusion. this Court considered that the applicants’ right to a fair trial was breach?d
because of the failure of the judge who conducted theif'trial to, provide written grounds for
her verdict and because of the absence of any appropriate measures compensating for that
deficiency.

The case cited clearly shows that the ECIHR considers that even though it seems acceptable
for a judge that had not attended the debates of the casc to sign in the name ol another
judge, this was only justified in case of demise'or profanged absence (illness, accident).

. The Appcal Court should have taken measures $rom the very moment it found out about the

first retirement, respectively 17.12.2015, @idshould have ruled consequently or resumed
the hearings in the case and sent the case to'a,pancl which was not (0 be split by removal
from office of two judges, fact which gensrated the challenged situation, respectively the
signing of the Decision by a differengymagistrate than the ones that had actually attended the
debates.

F. COLLEGIATE AND SINGLE JUDGE PANELS

35,

Cerovsek and Bozicnik vASlevenio concerned a single judge pancl whereas the Appeal
Court in this case was made upiafidive judges, three of whom signed the writlen reasons
which in turn were writtensyaan associate magistrate who did not partake in the gathering
of the evidence, the hearing of the witnesses or the hearing of Dragnea. To what extent does
the continued involyementiaf a pirt of the pancl of judges in a case address the concerns of
this Court in the C'eroviligk case,

16, In Cerovsek the wrillen reasoning was re-constructed from the (ile 3 years after the handing

down of the judgment andwritten by a judge different the single judge that had conducted
the hearing. That heing said it is clear from Cerovsek that this Court was concerned not
merely with the temporal distance between the oral judgment and written reasons but also
with the need to have the reasons written by someone who had in fact participated in the
conduct of the procedure before the Court and had an intimate knowledge of the facts, the
law and the considerations reached by the coliege of judges. This is the core of the Cerovsek
ruling. The Court was concerned that the full range of the views of the panel in rclation to

11
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these core issues, the facts as understood by the judges and the application of the law to
those facts, should be available in the writing of the written reasoning. The absence of two
judges automatically defeats this objective.

37. The core similarity hetween this case and that of Cerovsek is that the written reasons were
not written by a Judge who fully participated in the procedure before the Appeal Court.

38. The end of paragraph 3| of Romania’s submission conceriis of the views of the Superior
Council of Magistrates (CSM) that arrangements must dlways be made, in the case of
retirement, for written reasons to be given before the judge leaves to slart their retirement.
In this section of ils Submission, Romania refers ta the long standing demand by the
magistrates to the government that judges be relicved of new work and be given lime before
retiring so as (o clear any hacklog in the issuafice of written reasons. Romania’s submission
shows that this request was first made in 2011 ahd Was based on the concern of the Superior
Council of Magistrates that failure to do'so could be a reach not only of Romanian
constitutional law but also the Curopean Cényention of Human Rights.

30. In the last bullet point of paragraph 3l, Romania claims that the CSM was only concerned
with the situation of the retirement of single judge panels. However, this is not correct. In a
letter dated 08.11.2018 to Romadia's agent in this case, the President of the CMS clearly
states (in point 3 of the letter on'page 3)fhat it was concerned not only wilh single judge
panels but also with collegidte,pancls"See Annex | to these observations, We invite this
Court to read the views of Romanidis Constitutional Court in Decision no 33 of 23 January
2018 on the same matiergliliEWiews of that Court match those of this Courl. In paragraph
169 of that judgment the Calrt states thal assistant magistrates can only dratt the written
reasons in labour casesenithe basisof Law no 304 of 2004.

40. The issue of retiremenf'{s al§p addressed in more detail in Section G of the submission and
in particular paragraphs 51 to §4. What this section of the Submission shows is that there is
a void in the lawwin this fegafd. This void means that the rights of persons subject to the law
can be violated if thegsteps are not laken to properly manage the retirement ol judges.
whatever the make Up of the panel hearing the action.

F. THE DECISTON NO. 685/2018 OF THE CONSTITUTIONAL COURT ON HE
ILLEGAL FORMATION OF ICCJ (the Appeal Court in this case) AS OF 2014,

41, Constitutional Court decision No.685 as of 7 Novemher 2018 concerned a constitutional
law conflict between the Parliament of Romania, on the one side, and the High Court of
Cassation and Justice (HCCJ and the Appeal Court in these pleadings). The ruling was
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published in the Official Gazette no. 1.021 as of 29.11.2018. This judgement shows thal as
of 2014, the HCCJ was in breach of essential legal provisions set out in the law. The Court
found that in the formation of judicial panels the HCCI followed its own procedures rather
than those of the law.

42. The Court found that ever since 2014, HCCJ has not applied the spirit and the text of the
law, but, on the contrary. has knowingly violated it and™Has determined litigants to be
judged by ILLEGALLY FORMED panels, a delibérate action of HCCJ Executive College,
as selected by HCCJ presidency so that litigants were “CONDEMNED WITHOUT
EVIDENCE", we quote from the reasoning of the Decigion of the Constitutional Court o
show that, in fact, Dragnea WAS JUDGED BY TWQ PANELS OF THE HIGH COURT
OF CASSATION AND JUSTICE~ 3-JUDGE PANEL AND 5.JUDGE PANEL, which
were hoth illegally tormed. Kcy elements ofithe Consfiiutional Court’s ruling include:

172. The above prove that, as of 1 Fébruary 2014 up 1o the present, the position
of the Execntive College of the"High:Qourt of Cassation and Justice was also
adopted in practice. by the gase law of 5-judge Panels and as stated in the
point of view of the supremd colrt @ppended in the file, as no one challenged
the legal formation of the SJjlidge’ Panel hence the exception of the illegal
formation of the panel wakmw! raised not even ex officio that the legal system
would eventually auto controls ifself, the panels remained vested as such with
Jjudging cases and délivering couri judgements.

173, The Constitutital Court emphasized in its case-lew that "the regard for d
staie of law is not limitedadhis component, but implies that public authorities
have constitutionaPbehaviour and practice  generated by legal «nd
constitutional order. seen\as an ensemble of principles which are the hasis of
the sacial, politicalylegdl relations of a socicty. In other words, this legal and
constitutional Okder has « more extended significance than the positive norms
enacted by theflegtSlator, they ave the constitutional culture specific to a
national @emninnity. Hence. a loval collaboration means, beyond the regard
Jor the law, “mutual regard for the stale authorities/ institutions, oy dn
expression of assimiluted. assumed and promoted constinwtional values. in
arder to creaie balance hetween the powers of the state. So. the constitutional
loyalty cun he characterized as an principle-like value intrinsic to the
Fundamental lany while  the loyal collaboration berween the state authorities/
institutions has a fundamental role for the implementation of the Constitution”
[Decision po, 611 as of 3 October 2017, published in the Official Gazette of
Romania, Part 1, no. 877 as of 7 November 2017, paragraph 107].
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174. On the contrary, the atypical position of the supreme coutl vis-a-vis the
Parliament between | February 2014 and the present dafe shows disregard
hoth for the obligation 1o comply with the law, stipulated by Article 1 para. (3)
of the Constitution as well as for the stundards of the state of law, more
precisely of constitutional loyalty — an intrinsic element thereof — that the
supreme court must show.

175. In eonclusion, the Court noles that, by thexResolutions no.3 /2014 and no.
89/2018 of the Executive College, the High Court of Cassation and Justice
amended law enacted by the Parliament by waghof an administrative act, which
shows a contravening position of the legislative policy. It results that, under
these circumstances, the Executive College, of the High Court of Cassation and
Justice took upon itself an attribution fesulting out of the juri.sdic!ianal role of
the supreme court, which is materialiseé through the panels. the only ones
entitled to decide on their legal Yormafion. FHence, by its administrative
practice, the Execulive College, of the High Cour! of Cassation and Justice,
illegally influenced the legal practice of the 5-judge Panels on the aspect of
their legal formation since theadsjudge Panel implicitly accepted an illegal
Jormalion breaching themselves,the provisions of Law no. 304/2004, between 1
Fehruary 2014 and the preseqt date.

187. Hence, the organicingrms on the formation of the court arc meunt [0
ensure the public trust in the ael of justice. This is why “Justice musi nol only
be done. it must alsogbesseen 10 be done - Decision as of 26 October 1984,
given in the case of De Clthher v. Belgium, paragtraph 26.

188, Considering the abivg, whe text of Article 32 of the Law no. 3 0472004 is a
safeguard of the ohjestive fairness of the court, part of the right to d fuir trial.
These safeguards @lso inehude the random manner in which cases are allocated
by the informatics wpstem, as well as the formation of the panel according [0
the law. Hencenthe random allocation of cases, ¢« norm of judicial organization
ar principle level, Wy enacted by the Articles |1 and 33 of the Low ho.
304/2004painting 10 offer an additional  safeguard to  the functional
independence af: the judge aned (he fairness of the act of justice, the main
allocation method heing based on the informatics system [see also Decision
no, 3103 as of 1 November 2011, given by the High Court of Cassation and
Justice — Section for administrative and fiscal litigation]. Consequentily,
starting with the enactment date of the provisions of Article 32 uf the Lenw no.
30472004, as amended by the Law no, 255/2013 and by the Law no. 207/2018
(respectively between 1 February up lo the presenl). the resolutions of the
Exccutive College of the High Courl of Cassalion and Justice should also have
heen an expression of this safeguard on the random formation of the panel
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and remave any possibility to avoid selection of all panel members by draw
and thusly avoiding to validate the introduction of @ "by law” judge holding a
management position with the High Courl of Cassation and Justice as member
of the 5-judge Panel and who hecomes this way the president of the Panel,
High Court of Cassation and Jusiice is also kept hy this obligation in the virtue
of the loyalty its musi have with regards to the constitutional principles and
CEDQ [ECtHR| case-law. -

189. By adopting o contrary atlitude,:the Rxvectitive’ College of the High Cour!
of Cassation and Justice sustained the issues related 1o the presidency of the 5-
Jjudge Panels, as well other organizational maniers as opposed to compliance
with the norms of random formation of these panels, by draw, - as a safeguard
of the objective standards ensuring thd'fairness of the panels and, thereby., the
right 1o a fair trial. In this context, thé Court holds that by imposing the
participaiion of the members by glaw  in the 5-judge Punels, hy way of
administrative acts, latent pressure cag be put on the members of the panel,
consisting of submission of the jullgessto their Jjudicial superiors or, at least, of
a hesitation/lack of will of the judgeso contradict those [see on this analysis
parameter, CEDQ Decision as of 22 December 2009, given in the case of
Parlov-TkalciA” v. Croatia, pa@Fétgraph 91].

190. At the same time, the Cotletdlds that the Executive College of the High
Court of Cassation and Justige taking over an attribution In the field of iuris
dictio transformed this adminisirative entity info a jurisdictional one since the
Executive College décided on the legal formation of the court; this impaired on
the essential component of the, right to a fair trial, that is the fairness of the
courl.

191. Not in the ledsl. Wpust be said that using the notion of court defined by
law. another condition of the right 1o a fair trial, in addition to its independent
and fair chapacter, tudéemed to ensure thal. in a democratic society, judicial
organizalion is HOlaL whim of the executive power and it is regulated by law
enacied by the Parliament, The organization of the legal system Is not at the
discretion Ofathe fudicial pmver, not even in the states that apply coded e,
without this meaning that the conrts do nol have a certain margin to interprel
the relevant national legislarion. CEDQO stated that, in principle. a violation by
a court of the national legal provisions on defining the structure andd
competence of the judicial bodies is contrary to the provisions of Article 6
paragraph 1 of the Convention [see Decision as of 5 Oclober 2010, given in
the case of DMD GROUP, A.S. v. Slovakia, paragraphs 60 and 61].
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43.

44.

192. Consequently, the marmer to designate the members of the S-judge Panels,
specifically by a mechanism thar eluates the law, with the participation of
"members hy law" — who are not mentioned by the legal provision — in
conjunction with the refusal to apply the new law demonstrates that, currenly,
the court is not legally formed and raise « point on the independence and
objective Jairness of these parnels, '

193. The Court states that, in this manner the pravisions of Article 21 para. (3)
of the Constitution were breached das..compared 1o the standards of
independence and objective Sairness that must ¢haracterize any court of law. At
the same time, the Court holdy that a court of law cannol be qualified as being
defined by the law in a formation result@d from interpretation and, consequently,
this sufeguard of the right to a fair trigl i§ als breached, respectively the cotrt
defined by the law.

The Decision of the Constitutional Couffishowsithat the allocation of judges to multiple
judge panels by the Appeal Court was uncofistitutional. that the allocation of the writing of
the written reasons to an assistant magistraté™was also illegal, and finally, the fact that the
judgement was signed by a judge who did not attend the cxamination of the case, the
dchates and the deliberations, outside the 30:day period, show a clear breach of Article 6 of
the European Convention on Fuuman Rights?

Dragnea’s application is fully@dmissible and this Court is requested to grant the application
as set out in the application and asievidenced in this pleading.

G. JUST SATISFACTION UNDER ARTICLE 41

45,

46,

The failure of Romania 1o, respect the human rights of Dragnea, a prominent figure in the
political and social dife of Rofania has caused him damage that can hardly be remedied by
an award of damages. Drignea is the leader of the Social Democratic Party which, at the
last parliamentary elegtion, won the nearly 40% of the vole, It he had not been {llegally
convicted of breachiaf data protection rules he was in a strong position to be elecled prime
minister of the country.

The concept of just satisfaction can hardly measure of this loss and the loss Lo reputation
and esteem, That being said, and in the light of the practice of this Court, Dragnea seeks
compensation in just satisfaction of ¢ 5,000,
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47. Dragnea does not submit any specific document,to this'end. Currently Dragnca holds the
post of President of the Parliament which is ar indigatien of the likelihood of his clection by
the Parliament to the post of Prime Ministerif the'illegal conviction was nol in place.
Romania law prevents convicted felons from hglding the post of Prime Minister.

For Liviu Nicolae Dragnea

e ' i
br

C T
Bernard O'Connor -
Brussels(with input and translatiofis{ffom colleagues in Romania)
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Translation from Romanian

Logo ROMANTA 1909 Superior Council of Magistracy

“The Superior Council of Magistracy is the guarantor of the independence of justice (art. 133 par.
I of the Constitution, as republished)”

Logo 100 ROMANIA
1918-2018 SARBATORIM IMPREUNA (WE CELEBRATE TOGETHER)
No. 22378/2018
08.11.2018
To the attention of Mrs. Cattinel BRUMAR,
Governmental Agent for the European Court of Human Rights within
the Ministry of Foreign Affairs
Dear Mrs. Government Ageni,

Following your letter no. L1/12720/9163R/AG/3 as of 29 October 2018, by mcans of
which, in the context of the casc Dragnea bersus®Romania, registered on the docket of the
European Court of Human Rights, you requested tythe Superior Council of Magistracy a series of
documents and information, w¢ communicate you the following:

L. With respect to the Point of view 10, 21317/1154/2011 drawn up by the Legislation,
Documentation and Administrative Eiligations Division within the Superior Council of
Magistracy. we mention that we hereby analyzed the proposals formulated by the Judicial
Inspection for the amendment of thisgiyil andF€riminal procedural provisions regarding the drafting
of the judgments. The point of view indicated above was analyzed in the mecting as of 2 November
2011 of the Commission no. le=ifitdlependence of justice and interinstitutional cooperalion™
within the Superior Council of Magistsacy. The Commission appropriated the proposals aimed at
the amendment of the lcgal provisions regarding the drafting of the judgments, as well as the
proposal to amend art. 65 par. (5) oflzdaw no. 303/2004 on Lhe statute of judges and prosccutors,
as republished, subscquently #fM@aded and supplemented, and decided 1o send the paper to the
Plenum ofthe Council for thd analysis of these proposals. Morcover, the Commission appropriated
the proposal of the Legiglation,'Becumentation and Administrative Litigations Division ajmed at
the introduction of par. (21} atast. 104 of the Regulation of internal order of law courts and decided
to communicate it to the Commission no. 3 — “Sweamlining the judicial activity ond performance
of law courts and prosegulor s offices”, in ordet Lo be analyzed together with the other proposals
for amending this regulation,

The mentioned point of view is attached to this letter in certified copy,
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2. During the mceting as of 22 November 2011, the Plenum of the Superior Council of
Magistracy analyzed the mentioned paper and decided to notify the minister of justice in the scnse
of amending and supplementing the legal provisions regarding the drafting of judgments.

The Plenum considered necessary to amend the civil and criminal procedural provisions,
respectively art. 264 par. (1) of the Civil Procedural Cade of 1865, art. 420 of Law no. 134/2010
on the Civil Procedural Code, art. 310 par. (2) of the Criminal Procedural Code of 1968 and art.
406 of Law no. 135/2010 on the Criminal Procedurald@6dey.in the sense of regulating 2 term
between 1 month and 3 months in which to pronounce the judgment and which shonld include also
the considerations.

This legislative amendment is also justified by thestreamlining of the work, the browsing
through the entire file being performed once. Morcover, (he delivery of the judgment, as a rule,
within a time period as of the date of completih of the judicial dcbates was necessary for a
rcasonable and balanced judicial act, the Hskgof judicial crrors caused by the reduced
pronouncement teem being low. 1t was considered that the motivation performed at the same time
with the pronouncement of the solution represented an additional guarante¢ for the legality and
substantiation thereof, and also that the solutions would be better argucd, justified by all the
cevidence in the file, thus the occurrence of ertofs being avoided.

In addition, the Plenum decided @ fotify the minister of justice regarding the proposal to
amend and supplement Law no. 303/2004/0n the statute of judges and prosccutors, a3 republished,
subsequently amended and supplémented,asfollows:

Art. 65 par. (5) is amended and shall have the following content:

“(5) In case the judge or progecutor requests the dismissal from office by resignation or
retirement, the Superior Cotmeil of Magistracy may establish a term of maximunt 60 days as of
which the resignation or refirement Should become cffective, if the presence of the Judge or
proseculor is necessary.”

To this purpose, il Was considered that both in the case of resignation and of retirement,
the incidenr legal normiumust regulate a procedure at the end of which both partics of the work
relation should not be afféctediThus, although it is nccessary o dircetly and immediately enforce

the unilateral willtaf the judge, this fact should not affect the activity of the court where the
magistrate works. '

With respeet to establishing a guarantee so that the judge should benefit from the necessary
lime to motivate the judgments, the Plenum of the Superior Council of Magistracy considered
necessary to amend and supplement the Regulation of internal order of law courts, approved by
the Decision of the Plenum of the Supctior Council of Magistracy no. 187/20035, as subscquently
amended and supplemented, as follows:

After paragraph 20 of article 104 of Section [l of Chapter IJi, a new paragraph is
introduced, respectively paragraph 21, with the following conteunt:
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“(21) During the time period between the date when the Plenum of the Superior Council of
Magistracy decided to send 10 the President of Romania the proposal of dismissal from office ofa
Judge, by retirement or resignation, and the date of dismissal from office, the magistrate is
exempied from the judicial activity and any other attributions it has in court, except for the
motivation of fudgments.”

Moreover, the Plenum of the Superior Council of Magistracy decided to communicate the
proposal of the Legislation, Documentation and Administrative Litigations Division aimed at
introducing par. (21) at art, 104 of the above-mentioned regulation 1o the Commission no. 3
“Streamlining the judicial activity and performancefof lew gourts and prosecutor's offices”, in
order to be analyzed together with the other proposals for anfending this regulation.

The settled agenda of the meeting of the Pléaum of the Superior Council of Magistracy as
of 22 November 2011 can be found on fthe web page of the Council
(hitpttold exmd 909, rotosndlinkuris 12 12 2011 45760 re.pdl), an excerpt regarding the mentioned
point of view being attached Lo this letter. Moreovefithe letter no. 21317/1154/29.12.2011 sent to
the Ministry of Justice was attached.

3. With respect Lo the request to asses$ithe applicalion of the above-mentioned point of
view to the activity of collegial pancls, WE fHiention that the proposals formulated in paper no.
21317/1154/2011 and appropriated by the Plefium of the Supetior Council of Magistracy made no
distinction between the drafting of the judgments pronounced by the collegial panels and the anes
of the non-collcgial panels, although fhe initial notification of the Judicial Inspection referred Lo
the impossibility to draft the judgmentsin the case of non-collegial panels.

In terms of applying the abov@smentioned point of vicw 1o the de facto situation in the
invoked case, the Superior Couneil'®f Magisiracy does not have the constitutional and legal
competence to analyze the modality.in which the existing provisions of the laws in force, even the
de lege ferenda proposals applyin the @étual cases that madc the objeet of litigations registered on
the docket of law courts. An intéepretation to the contrary would cquivalalc Lo an interference in
the activity of the legal courtgs

Thus, according to the fundamental law, the rolc of the Supetior Council of Magistracy is
to guarantee the independence @ffustice, a context in which the constitutional and legal provisions,
respectively art. 133 and aft: 34 of the Constitution of Romania. as republished, as well as art. 35
= 33 od Law no. 317/2004 on the Superior Council of Magistracy, as republished. subsequently
amended and supplemenled, stipulate thal the area of competence of the Council docs not include
the approach of certain isstes thal ate not related to the carcer of judges and prosceutors,
respectively the organization of courts and prosceutor’s offices, and that there arc atlributions alsa
in the area of disciplinary liability of magistrates.

In compliance with the provisions of arl. 126 par, (1) of the Constitulion of Romania, as
republished, the justice is carried out only by means of the High Court of Cassation and Justice
and by means of the other law courls set by law, and according o arl. 124 par, (3) of the
fundamental law, the judges are independent and are subject only Lo the law.

©
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Consequently, the interpretation and application of the law for settling lawsuits on the
docket of law courts are the exclusive attribute of the courts, the control of the legality and
substantiation of the judgments being possible only by the means ot appeal provided by the law.

4. Regarding the request to communicate information regarding the dismissal from oftice
by retirement of judges Livia Doina Slanciu and Lumiinita-Livia Zglimbea, we mention the
following:

On 13 Junc 2016 the application for retirement 6f judge d.ivia Doina Stanciu was registered
at the Supcrior Council of Magistracy, togethekywith the retirement decision  no.
238457/14.04.2016 issucd by (he House of Pensions Scctor 2 Bucharest. By the Decision of the
Plenum of the Superior Council of Magistracy no. 702/16,06.2016, the Plenum proposed to the
President of Romania the dismissal from office by retircment starting with 13.07.2016 of judge
Livia Doina Stanciu, the president of the High @6urt.of Cassation and Justice, By the Decrec of
the President of Romania no. 614/23.06.2016, publishcd in the Officia) Gazelte of Romania, Part.
[, no. 468/23.06.2016, her dismissal from office, fallowing rctirement, starting with 13.07.2016
was ordered. '

On 10.02.2016 the application for fetirement of judge Luminita-Livia Zglimbea was
registered at the Superior Council of Magiswaey, together with the retirement decision no.
233958/17.12.2015 issued by the Hous¢®&fPcnsions Sector 4 Rucharest. By the Decision of the
Plenum of the Superior Council of Magisfracy no. 159/16.02.2016, the Plenum proposed to the
President of Romania the dismissal from affice by retirement starting with 01.05.2016 of judge
Luminita-Livia Zglimbea, a judge withitithe High Court of Cassation and Justice, By the Decree
of the President of Romania no 272/07.03.2016, published in the Official Gazette of Romania,
Part. T, no. 158/01.03.2016, herydismissal from office, following rctirement, starting with
01.05.2016 was ordered. '

5. With respect to the request to communicate any other relevant infortation for preparing
the Government defence in this case, the following must be mentioned:

At the level of the SuperigrCouncil of Magistracy, the practice [or scttling the requests for
dismissal from office by retirement formulated by judges is to request in advance from the court
data regarding the number/of judgments which the respective judge still has to draft.

Thus, on 2 Mayn2017, the Commission no. | “Legisiation wnd intevinstitutiongl
cooperation” within the Superior Council of Magistracy decided, among others, that in all the
notes drawn up at the level of the Human Resources and Organization Division within the Superior
Council of Magistracy, mention should be made regarding the number of judgments not yet
motivated by the judge that requests the dismissal from office.

Further, it must alsa be mentioned, with relevance to the subject, the Constitutional Court
Decision no. 33 of 23 January 2018 regarding the exception of unconstitutionality of the
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provisions of the Law for the amendment and supplementation of Law no. 304/2004 on judicial
organization ', We draw up below the relevant para graphs:

“162.The judgment, stricto sensu, represents the final and act of disposition of the cour!
that settles wirh res judicata authority the litigation between the parties (quod iudex sentit) or by
means of which the court relieve itself of competence itself: lato sensu, however, the judgment is
also aimed, beside the final judgment act (sentence, decision and in certain cases even conclusion),
also al the measures ordered curing the settlement of the@nsédhy means g of the sitting conclusions.
The court shall report below its analysis to the judgmertly, stricld sensu.

163. The meaning of art. 124 par. (1) of the Canstitution is that the law courts that enforce
Jjustice, according to art. 126 par, (1) of the Constitutiohggnust comply with the substantive or
procedural law, which governs all the social relations subject to judgment, The constitutional
provision lays down the principle of legality of i€ actof justice and must be correlated with the
provision of art. 16 par. (2) of the Constitution thatiprovides that "No one is ahove the law " and
with the provision of art. 124 par. (3) of the Gonstitution, that provides other two constitutional
principles: independence of the judge and _its Submission only to the law. These provisions
substantiate the activity of the courts of law, on.one hand, and set their position with respect to the
law, on the other hand. It is unanimouslmaccepied that the artributions of the Judge imply the
identification of the incident norm, the analysis of its content and a necessary application thereof
to the judicial facts it established. Thus, in s detivity of justice enforcement, the judge interprets
the law, achieving a balance between i1SWpizil and lefter, between the drafiing demands and the
purpose pursued by the legis!arof, andbapplies it 1o the conflicting relation subject fo fudgment,
settling it by means of a judgment, grounded on a legal reasoning. that sels the judicious solution
applicable to the de facto simatiomghat generated the confliet.

164. Considering this fifalitv. the Constitution lays down the principle according to which
“Justice is enforeed in the name of thédaw . eliminating any other sources that could represent a
ground for arbitrariness or jfijustice. Achieving justice cannot be a subjective act. pro causa, of
the judge, but an objective, mgparrial one devived by relating the de facto situation ro the law and
hy the judge submissiofnty the law. Deviation from these rigors, based on subjectivity reasons,
may he sanctioned by the nieansg/ appeal provided by the law against the judgment.

165. Enforcingyustice, in the name of the law, entails that the act of justice arises from the
legal norms and its enforciiig power derives also from the law. In other words, the Judgment
represents an act of law enforcement for the sertlement of a conflict of rights or interests,
representing the modality to restore the rule of law and ta strengthen the teust of the citizens in the
authority of the state. The judgment. having res judicata authority, responds to the need for legal
certainty, the parties heing liable 10 submit 1o the mandatory effects of the jurisdictional act,
without having the possibility 1o raise aguain the issue already established by the judgmenr. Thus,
the judgment falls within the area of public authority acts, being invested with a specific efficiency
by the constitutional normative order. Due 1o this fact, the judgment — indicating precisely the
result of the judicial activity — undoubtedly represents the most important act of justice (see to this

! Published in the Official Gazetle no. 146 of 15.02.2018
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purpose also Decision no, 972 0f 21 November 21)] 2. publistted in the Official Gazette of Romania,
Part I, no. 800 of 28 November 2012).

166. The settlement of a case is performed Jollowing the deliberarion of the judge or judges
that make up the panel and following the pronouncement of the judgment, after the debates have
heen concluded in the case.

167, In the deliberation only the members of the panel before which the debate has heen
held participate. The deliberation js performed in secreteand represents the procedural acr by
which the panel checls and assesses the substantive are procedural evidence of the case, in view
of adopling the solution that shall serfe the conflict oflawh The object of the deliberation js
represented hy the de facto and de Jure aspects subjepy 10 judgment. In criminal law, according to
art. 393 par, (2) and (3) of the Criminal Procediral Coddhthe deliberation carries on the existence
of the deed and guijs of the defendant, on the estab] ishment of the punishment, on the establishment
of the edveational measure or security measure, W necessary, as well as on the reduction of the
duration of the preventive measures by deprivation of liberty and medical hospitalization,
respectively on the reparation of the damage canseld by the offence, on the preventive and
assurance measures, on the material means of pryof, legal costs, as well as on any other issue
regavding the fair settlement of the case. In'Giaw, according to art, 397 pay. (f ) of the Civil
Procedural Code, the court is liable to pronoynce on all the claims subject to judgment, not heing
able to grant more or other than requested_if the law does not provide otherwise,

168, The adoption of the judgmenit (gt 394 of the Criminal Procedural Code and art, 398
of the Civil Procedyral Code) must.be the' resiily of the agreement between the members of the
Panel and, in case the unanimity cannotbegeached, the Judgment is adopred by the majority of
the members of the panel. In case the BEJOrILY cannol he mer, the Judgment of the case is resumed
in dissenting panel and if during thewdeliberation the court considers thar q certain circumstance
must be clarified and the judicigl ilquiry oF the debates must be resumed [art. 395 par. (1) of the
Criminal Procedural C ode] or finds i agEessary 1o administer new evidenee or clarifications (ury.
400 of the Civil Procedural C odelitgesiores the case to the docker.

169, According 1o arr. 496 — Drafting and signing the Judgment based on the Criminal
Procedural Caode, the jucldinens is drafied hy one of the judges thar participated in the settlemeny
of the case, within maximum 30 daysas of the pronouncement and iy Signed by all the members of
the panel and by the registraf, According to arr. 426 - Drafting and SIGNINg the judyment hased
on the Civil Procedural Codemhe Judgment is drafied by the judge that setled the trigl. In the
hporhesis of the labor litigations in which the panel includes judicial assistants, hayed on art. 55
par. (1) of Law no. 304/2004. the president may appoint one of them to drafi the Judgment. In case
one of the fudges or judicial assistants IS under minorin: upon the deliberarion, jr may draft its
separare opinion, that shall include the presentation of the considerations, he proposed solution
and its signature. Moreover, the Judge that agrees with the solution, but due to different
considerations, shall Yeparately drat the concurring opinion, In all cages, the judgment shall he
signed by the srembers of the panel and hy the registrar. Thus, the twy procedural norms provide
the liability of the Judge that settled the rrial 1o draft the judgment, in the case of collegial panels.

ﬂtdm
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having the composition provided by the law. the drafting obligation being held by any of the
members af the panel.

170. The judgment by means of which the court setiles the merits of the case must include
an infroductory part, a presentation/considerations and the operative part. The preseniation or
the considerations of the judgment represent the motivation of the judgment. According to art. 4 03
par. (1) of the Criminal Procedural Code, the presentation must include among others the
motivation of the solution with respect (o the criminal side, hysamalvzing the evidence that served
as basis for the settlement of the criminal side of the case and af the evidence that has been
removed, and the motivation of the solution with respect to thésivil side of the case, as well as the
analysis of any de facto elements underlying the solution pronounced in the case and the indication
of the legal grounds that justify the solutions pronounced in théwase. In case of conviction. based
on art. 403 par. (2) of the code, the presentation st include the deed, respectively each deed for
which the court considers the defendant is guilty, thellvpeand degree of guilt, the aggravating or
mitigating circunmstances, the state of relapse, the fimé dedicted from the pronounced sentence
and the acts from which the period thar is to be deductelresults. According lo art. 425 par. ( 1)
lett. b) of the Civil Procedural Code, the considerations of the judgment shall indicate the vhject
of the claim and the shart statements of the partiesythe presentation of the de facto situation held
by the court hased on the evidence administeréduthéide facto and de jure grounds on which the
solution is substantiated, indicating both thesgreunds for which the claims of the parties were
admitted and the ones for which these were disrtissed.

171. The motivation of a judgnrétumust be clear and precise, must refer to the evidence
administered in the case and be in compliance With it, must de facto and de jure respond fo all the
incident aspects in the case, must logieally and convincingly lead to the solution in the operative
part. The judgment of the court must incliwde, as a guarantee of the fair nature of the judicial
procedure and compliance with the Fight to defense of the parties, the de facto and de jure grounds
that formed the opinion of the court, as wellas the ones for which the claims/defense of the parties
were dismissed. The consideratiofis of the judgment, representing the explanation of the solution
in the operative part, the necessaipsupport thereof, are integrated into the operative part and also
fall within the res judicata diitharity, i relation to the parts of the file and the object of the case.

172, In compliance with the jurisprudence of the European Court of Human Rights, the
extent of the motivation depends on the diversity of the means which a party may raise in court, ds
well as on the legal provisions, customs, doctrine principles and different practices regarding the
presemtation and drafting of sentences and judgmentys in various states (Judgment of 15 February
2007, pronounced in Cuase Boldea versus Romania, paragraph 29). In order to respond to the
requirements of the fair trial. the motivation should peint out that the judge really examined the
essential aspects presented,

173. The obligation to motivate the judgments vepresents a condition of the fair trial, «
requirement of art. 21 par. (3) of the Constitution of Romania and art. G par. (1) of the Convention
Jor the Protection of Human Rights and Fundamental Freedoms. Thus, as held in the jurisprudence
of the European Court of Human Rights, in Judgment of 28 April 2005, proncunced in Case Albina
versus Romania, paragraph 30, the right to a fair trial. guaranteed by art. 6 paragraph 1 of the
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European Convention for the Protection of Human Rights and Fundamental Freedoms, “includes
among others the right of the parties fo present the observations they deem relevant for their case.
Since the Convention is not intended 1o guarantee nol rights that are theoretical or illusary but
rights that are practical and effective” (Judgment Artico versus ltaly, 13 May 1980. series A, ho.
37, p. 16, paragraph 33), this right can only be considered effective if these observations are really
“heard ", thus actually examined by the notified court. In other words, art. G implies especially
due to the “court” the obligation 1o proceed to an wciual examination of the means, argiments
and evidence elements of the parties. at least to consider their relevance [Judgment Perez versus
France (GC), Claim no. 47.287/99. paragraph 80, CEDH"2004-1. and Judgment van der Hurk
versus Holland, of 19 April 1994, sevies A, no. 288, p. 19, paragraph 59] ", Maoreover. it is held in
the practice of the European Court of Human Rights that theswbligation of the cour! (o respond by
motivation to the arguments presented by the parties isifustified, since “only by the pronouncement
of a motivated judgment, a correct administration of justic€ may be achieved” (Judgment of 27
September 2011, pronounced in Case Hirvisaari versus Fipland, paragraph 30).

174. In addition, in Judgment of 9 Decemberd994, pronounced in Case Ruiz Torija versus
Spain, paragraph 29, the European court statedithat Ythe question whether a court has breached

its motivation obligation arising from art. 6 of the Convention can only he analyzed in the light of

the circumstances of the case ™.

175. Finally, by Judgment of 7 March 200, pronounced in the Case Cerovsek and Bozicnik
versus Slovenia, the European Court helddhaithe judges that did not participate in the trial cannot
motivate and sign the judgment, because they cannot offer the guarantee of an adequate
administration of the act of justicemtln thepeesent case. the Court is called upon fo determine
whether the applicants had a fair trial despite the fact that the reasons for the verdicts, that is their
conviction and sentence, were natgive by the judge who had pronounced them but by other
Judges, who had not participated ithe trial " (paragraph 38). “In addition, the Court is mindful
of the two judges’ lack of involyement i the evidence-garhering process. It observes that Judges
D.K.M and M.B. did not participatéuin.the trials in any way and drew up their grounds solely on
the hasis of the written case filesy (paragraph 42), “As 1o the question whether Judge AK s
retirement, which was allegedly the réason for her failure 1o pravide wrirten grounds. gave rise to
exceptional circumstances whieh justified a departure fiom the standurd domestic procedure, the
Court observes that the datesef hei- retivement must have been known to Judge A.K. in advance. It
should therefore in principle have been possible to take measires either for her o finish the
applicants ' cases alonegr 16 involve another judge at an carly stage in the proceedings. [...] The
Court therefore cannot agréegyith the Governmen! that there were good reasons 1o depart from
the procedure 10 which the accused were entitled under domestic law. Furthermore, it is
pariicularly striking that despite a statutory: time-linmit of thirty days, the written grounds were not
provided for abou! three vears after the pronouncement of the verdicts, during which time the case
files were lost and had to be reconstituted " (paragraph 44). "'In conclusion, the Cotirt considers
that the applicants' right to a fair trial was hreached because of the failure of the judge who
conducted their trial to provide written grounds for her verdict and because of the absence of any
appropriate measures compensaling for that deficiency " (paragraph 47),

176. Taking into aceount these arguments, the Constitutional Court retains that drafting
the judgment, the final and act of disposition of the court that seltles with res judicata authoriry
the litigation berween the parties, is the result of the deliberation activity, performed in secret, in

lain

Scanned by CémS

canner




.. which only the judges that are members of the panel before which the debate was held participate.

They are the only ones who can pronounce on the de facto and de jure aspects subject to judgment,
se:."h'n,g them. Consequently, the law expressly provides that the judgment is drafied by one of the
Jjudges that participated in the setilement of the case. Moregyer, the drafting of « judgment is
inherently related to its motivation, this last aspect represeling as indicated above an obligation
of the judge of the case that arises from the provisions of ant, 6 qf the European Convention Jor
the Protection of Human Rights and Fundemental Freedoms. All these aspects represent
quarantees of the right of the parties to a fair trial, judged bivat independent and impartial court
that is subject anly to the law. ‘

177. However, in case the judge that participatedin the debates and deliberations is not
the one who drafis/motivales the judgment, the guaraiteesesiablished by the Constitution and by
the law for the protection of the right to a fair trial Jfor assuring an impartial justice, enforced in
the name of the law, remain declarative, ineffectivesasitl useless instruments. In other words, the
entire regulation regarding the independence of fustice. the criminal or civil procedural rules
related to the seitlement of cases, the need to perforin @ motivated uct of justice, lacks legal effects
if the judgment by means of which “the right 15 lajd down ™ is drafted by a person that does not
Sulfill the capacity of judge of the case, which s therefore alien to the jurisdictional procedure, 10
the deliberative act that led 1o the adopfeaksolution and implicitly to the act of justice in itself.

178. The motivation of the judgmentis an act inherent to the position of judge of the case,
represents the expression of its indepédence and cannot be transferred to a third party. The
motivation does not represent onlygie premise for a good undersianding of the judgment but also
the guarantce of its acceptance by theSustifier, that shall submit to the act of justice, being
confident that it is not an arbitrary@CINL represents an essential element of the judgment, o strong
guarantee of the impartiality of the judge and of the quality of the act of justice, as well ax a
premise for the adequafte enforcementiby the higher cowrt of the atrvibutions of judicial control of
the legality and substantiation. Howeyer, if the judgment were drafted/motivated by a person other
than the judge of the case, the justifier would thus he deprived of such guarantees.

179. Consequently, the @ourt acknowledges that the criticized legal provisions that
stipulate the appoimiment of certain persons, former judges that ceased their aclivity due 10 not-
imputable reasons, for drawing up drafi judgments are unconstinuional, being contrary to the
provisions of art. 21 par. (3), avt. 124 and art. 126 par. (1) of the Constitution.”

Sincerely,

President,

Judge Simona Camelia Marcu
Hlegible sramp

Hilegible signature

(9)
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